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VoL. VIII AUGUST, 1934 No. 3 


Questions Arising Under The Probate Act 


Dower In Personal Property — Bonds By Trust Companies — Proceeding For Assignment 
Of Dower — Constitutionality of Title — Execution of A Will — Revival By 
Revocation — Execution Against Estates of Decedents 


By Ep M. CLARK, J. D. AND L. K. WALRATH, J. D. 
College of Law, University of Florida 


As is inevitably the case when drastic reforms have been effected in 
important fields of the law, a number of difficult questions have arisen 
concerning the interpretation to be given certain provisions of The Pro- 
bate Act'. Most of the questions considered herein have become familiar 
to the attorneys of Florida through discussion in local Bar Associations. 
The suggestions and assistance of a few of the Bar have been of in- 
valuable aid in undertaking a study of these questions, and of particular 
value have been the problems raised by Mr. William H. Rogers, State 
Bar Association Chairman of the Probate Committee, and Mr. Warren 
L. Jones, a member of that Committee. 


For a sympathetic and thorough approach to any question concern- 
ing The Probate Act it has been necessary to review the history of the 
administration of estates of decendents in Florida under the old pro- 
vision, as well as the legislative history of The Probate Act itself. Be- 
cause the sources of this information are readily available to all members 
of the Bar, only an index has been included below of these valuable 
references2. 


1. Chapter 16108, Laws of 1933; Sections 5457(1)-5457(4), 5477(1)-5477(19, 5480(1)-5480(11), 
5507(1)-5507(9), 5541(1)-5541(15), C. G. L. 1934 Supplement. 


2. a. The Power of the Probate Court to Release a Surety on the Filing of a New Bond, 
by John J. Twomey. Fla. S.B.A.L.J., Volume V., page 102. (June-July, 1931). 

b. History of Wills—Legislative Suggestions, by D. H. Redfearn. Fla. S.B.A.L.J., Volume 
1., page 435. (Feb., 1932). 

c. Report of Committee on Probate Law and Proposed Probate Practice Act, Fla. S.B.A. 
L.J., Vol. VI., page 187. (Sept., 1932). 

d. Memorandum of the Deliberation of the Conference of Bar Delegates, by William H. 
Rogers, Chairman, Committee on Probate Law, Fla. S.B.A.L.J., Vol. VI., page 314. (Novem- 
ber, 1932). 

c. Proposed Florida Probate Act (as prepared by the State Bar Assn. Committee), Fla. 
S.B.A.L.J., Vol. VI., page 403. (Jan., 1933). 

f. Proposed Florida Probate Act (Supplemental report of Probate Committee), Fla. S.B. 
A.L.J., Vol. VI., page 511. (March, 1933). 

g. Remedial Legislation Proposed by the Florida State Bar Association to the 1933 Florida 
Legislature; The Proposed Probate Act (an address by William H. Rogers, of the Jack- 
sonville Bar, to The Florida Bankers’ Association) Fla. S.B.A.L.J., Vol. VI., page 563. 
(April, 1933). (Also report of this address as delivered) “Southern Bankers”, Volume XLI., 
page 6 (November, 1933). 

h. Final Report of the Probate Committee, Fla. S.B.A.L.J. Vol. VII, page 7. (May- 
June, 1933). 

i. Annual Report Probate Committee, Fla. S.B.A.L.J., Vol. VII., page 207, page 210. 
(February, 1934). 

j. “Wills and Administration of Estates in Florida”, by Daniel H. Redfearn. A Review 
by Herbert U. Feibelman, Fla. S.B.A.L.J., Vol. VII., page 250. (March, 1934). 
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As pointed out in one of the articles cited?, some of the most im- 
portant questions involved already have been suggested for legislative 
clarification at the next session. In the meanwhile, the following study 
has been undertaken, based on The Probate Act in its present form. 


THE RIGHT OF DOWER 


One of the most perplexing situations arising in connection with The 
Probate Act is that concerning the possibility of a widow asserting an 
inchoate right of dower in all personal property ever before owned and 
conveyed by her husband whereof she had not relinquished her right, 
as stated in section 35+ of The Probate Act. This question has become 
sufficiently familiar to the Bar of Florida to obviate any necessity for 
further statements. 


Section 35 of the Act as passed has failed to state the intent, either 
of the Probate Committee in drafting dower provisions, or that of the 
Legislature in changing the section proposed by the Committees. Had 
the Legislature successfully modified the provision drafted by the Com- 
mittee, the result would have been to give a widow “one third part ab- 
solutely of the personal property owned by her husband at the time of 
his death”. Literally, section 35 now grants her a dower right inchoate 
in personal property owned at any time, which is clearly contrary to the 
legislative intent. 


For the above reasons it has been gratifying to find additional author- 
ity for the possible solution presented by the Probate Committee’ in its 
report. The correct view, we believe, is that section 35 will be read as 
the Legislature intended it to be, and that the necessity for release of 
dower will exist only as to “real property ....... before conveyed” 
whereof the widow has not relinquished her right. 


The word ‘‘conveyed” as fortunately used in this section of the Act, 
furnished additional ground to that stated by the Committee upon which 
to reach the above conclusion. Numerous cases judicially define “convey” 
in its technical sense as referring properly only to real property in- 
terests®. Section 3° of the Probate Act defines the terms used in The 
Probate Act in the broad, non-technical sense, and in so doing, fails to 
limit or qualify the use of this particular term. Hence, it must follow 
that “conveyed” is used in its technical sense'°, precluding any pre- 
sumption that the Legislature refers to personal property in providing 
for a relinquishment of dower. 


3. Annual Report Probate Committee, Fla. S.B.A.L.J., Vol. VII., page 207. 
4. Section 5507(1), C.G.L., 1934 Supplement. 
5. See articles cited in note (2) supra, subsections i. and h.; also, “Wills and Adminis- 


tration of Estates in Florida”, D. H. Redfearn, Chapter 19, pp. 383-388, and footnotes. (For 
Dower generally, see Chapters 3 and 17). 


6. See 2 (supra) subsection h. 

7. See 2 (supra) subsection h. Also, 2 (supra) subsection i. 

8. Stafford v. Martinoni, 221 P. 919, 922, 192 Cal. 724; Van v. Edwards, 47 S.E. 784, 786, 
788, 1385 N.C. 661, 67 L.R.A. 461; Story v. Palmer, 18 Atl. 363, 365, 46 N.J.Eq. (1 Dick) 


1; Thompson v. Thompson, 69 N.Y. Supp. 228, 229, 58 App. Div. 439; Jenckes v. Court, 
2 R.I. 255, 256; Nickell v. Tomlinson, 27 W. Va. 697, 720. 


9. Section 5457 (3), C.G.L., 1934 Supplement. 
10. Adams v. Hopkins, 69 p. 228, 232 (Cal.); Jenckes v. Court, 2 R.I. 255, 256. 
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BONDS REQUIRED OF ADMINISTRATORS 


One of the most difficult questions to answer with any assurance is 
that concerned with the apparent conflict between section 97'' of the 
Probate Act, requiring bonds of all administrators, and section 5'2 of 
the Trust Company Act, exempting trust companies from giving bonds 
upon appointment as administrator. A discussion of this question was 
published by the Probate Committee in the Florida State Bar Association 
LAW JOURNAL'S, in which the Committee recommended that the doubt 
which admittedly exists concerning the interpretation of these sections 
should be removed by legislative amendment of The Probate Act. In the 
meanwhile, however, the Committee indicated its opinion to be that the 
portion of section 5 of the Trust Company Act dealing with administrators 
should stand as an exception" to section 97. 


The Probate Act, section 97, states “Every person to whom letters 
testamentary or of administration are directed to issue..... shall be 
required” to execute and file a bond with sufficient sureties “conditioned 
to perform faithfully all duties as such personal representative... ”. 


The section of the Trust Company Act referred to specifically exempts 
trust companies of this State, “having deposited securities with the State 
Treasurer . . . and authorized to act as assignee, receiver, administrator, 
guardian or trustee” from giving “security upon appointment to or ac- 
ceptance of any office of trust which it is by law authorized to execute..”. 


It is felt that an investigation of this question from other angles may 
lead to the conclusion that that portion of the Trust Company Act which 
deals with administration has been effectively nullified and repealed by 
implication, and that under the present state of the law, these companies 
will not enjoy an exception from the general rule that they had prior to 
the passage of The Probate Act, and under the old statutes governing 
bonding of administrators. 


Necessarily, the entire Probate Act must be considered in order to 
reach a sound conclusion. Incidental to the main question, note that 
section 3's of the Act defines ‘“‘person’ ’as referring “either to a natural 
person or to a corporation ... ”, thus bringing all corporations within 
section 97. Other sections in The Probate Act dealing with corporations 
and bonds, directly and indirectly, demand notice at this point, also, as 
indicative of the completeness with which the Act provides for all phases 
of corporate activity in connection with the probate and administration 
of estates of decendents in Florida. These sections include 85'*, 9817, 99'», 
100'2, and one of the most significant provisions is that embodied in 
section 1332° which, after providing for additional bond to be given, in 
the discretion of the County Judge, upon an order authorizing a sale of 


11. Section 5541 (36), C.G.L., 1984 Supplement. 


12. Section 5, Chapter 6155, Laws of Florida 1911, Section 4187 R.G.S.; Amended Ch. 
13,576, Laws of Florida, 1929. 

13. See,2 (supra) subsection i. 

14. See Milan v. Davis, 123 So. 668, 97 Fla. 916, State v. Givins, 37 So. 308, 48 Fla. 165, 
174, and cases cited. 

15. Section 5457(3) C.G.L., 1934 Supplement. 

16. Section 5541(28) C.G.L., 1934 Supplement. 

17. Section 5541(47) C.G.L., 1934 Supplement. 

18. Section 5541(38) C.G.L., 1934 Supplement. 

19. Section 5541(39) C.G.L., 1934 Supplement. 

20. Section 5541(105) C.G.L., 1934 Supplement. 
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property by the personal representative, the Legislature expressly e2- 
cludes all personal representatives who may be banks or trust companies 
from this necessity. The familiar reasoning that an express mention is 
an implied exclusion lends strength to the contention that had the Legis- 
lature intended to exempt trust companies from the effect of section 97 
they would have followed this method of expressly excluding them, since 
it is apparent they did so in 138. 


By reason of the above noted sections, and the wording of the entire 
Probate Act in terms sufficiently comprehensive to include corporate 
administrators in its effect, we are led to the conclusion that The Pro- 
bate Act must be interpreted to be “clearlly intended to prescribe the 
only rule which should govern’2' the probate and administration of es- 
tates of decedents, including the regulations concerning bonds of ad- 
ministrators. 


It is true that repeals by implication are not favored22, and that this 
State has consistently avoided implied repeals where possible, under 
liberal rules of statutory construction, but it is urged that this Act, by 
virtue of the language used in the sections referred to, and because The 
Probate Act admittedly was passed to cover completely a field formerly 
one of confusion and difficulty, must be held to fall within the quotation 
above2?. In other connections the Florida court has been ready to admit 
the efficacy of such a repeal upon being convinced of the intent to 
cover that particular field of subject matter2¢. 


As an additional avenue of approach, it may be pointed out fairly 
conclusively that The Probate Act is a complete revision of the former 
law. While no cases directly in point have been found in the Florida 
Reports on the question of whether the wording of the title of The Pro- 
bate Act is conclusively to be determined a revision, other jurisdictions 
have interpreted the identical phraseology to be conclusively intended as 
a revision, and as such, “indicates very clearly that. the purpose of the 
Legislature was to collect in one act all the law relating to the subject’’s. 
As such a revision, the Legislature must have deemed it a sufficient 
statement of all laws relating to the administration of the estates of 
decedents, and, logically, as the ‘‘only rule which should govern’’2s. 


Assuming the intent to revise, strengthened by the rule of statutory 
construction that the language, if unambiguous, is controlling as to in- 
tent, and that the intent must govern27, The Probate Act leaves no room 
for exceptions to its express provisions governing bonds of adminis- 
trators2®. 


21. Sanders v. Howell, 74 So. 802, 73 Fla. 563 and cases cited; City of St. Petersburg v. 
County, 100 So. 509, 87 Fla. 315; Keech v. State, 15 Fla. 591; Daviess v. Fairbairn, 11 L. Ed. 
760. 

22. Stewart v. Deland, etc., 71 So. 43, 71 Fla. 158; Railroad v. Hazel, 31 So. 272, 43 Fla. 
263, 99 Am. S.R. 114. 

23. See note 21 (supra). 

24. Sanders v. Howell, 74 So. 802, 73 Fla. 563. (See Brown’s dissent and authority cited 
therein.) 

25. Graham v. Fleming, 74 N. W. 729, 116 Mich. 571, 573. 

26. See note 21 (supra). 

27. Board v. County Commrs., 119 S. E. 206, 186 N.C. 202. Also see, note 24 (supra). 

28. Revision in general, see, Note 24 (supra;) State v. Company 33 So. 999, 45 Fla. 374; 


Jernigan v. Holden 16 So. 413, 34 Fla. 530; Lewis’ Sutherland Statutory Construction, 2nd 
edition, sec. 269. 
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It is conceded that if the former act, Section five of the Trust Com- 
pany Act, could be interpreted as a “particular” statute, and The Pro- 
bate Act as a “general” statute (in the sense that the former dealt with 
a particular field of the latter) then the exception suggested by the 
Probate Committee? could easily be shown to exist. However, the Trust 
Company Act and The Probate Act are both of the same nature. Each 
is specific and exclusive within its field, and general in its application 
to all subject matter in that field. 


It has been suggested*' that the case of Acorn v. Old Colony Trust 
Company, 151 Southern 533, is authority by analogy for the holding that 
the Trust Company Act provision which apparently conflicts with Section 
97 of The Probate Act might stand as an exception to Section 97. A 
careful examination of the opinion given in that case shows that while 
the effect of that decision was to harmonize two statutes dealing with 
probate law and Trust Company law, yet not on the ground for which 
the case has been cited*?. On the contrary, the language more readily 
lends itself in support of the proposition that the Trust Act should not 
constitute an exception to the recently passed Probate Act. 


In that case the right of a foreign trust company to sue as executor of 
an estate in the courts of this State was challenged on the ground that 
the Trust Company Act seemed in conflict. In the body of the opinion 
the court expressly avoided basing its decision on a “conflict”? between 
the laws and there states “But in this suit we may adopt the premise 
that the Old Colony Trust Company possesses a dual entity, one being 
that of a corporate trust company (subject to Trust Company Act Pro- 
visions) and the other being that of an executor under a will. Here the 
corporation appears in its capacity as executor and not in its capacity 
as a trust company purporting to do business in the State of Florida’. 
The case is decided, then, on the ground that each statute covers a dif- 


ferent field exclusively, rather than that one acts as an exception to the 
other. 


Reading further in the opinion of the Court, the language used would 
seem to recognize and state the very proposition for which we contend. 
To quote at length, “Section 6145, supra, is embraced amongst the sta- 
tutes defining the powers and duties of trust companies, but when we 
turn to the statutes embracing and defining the powers and duties of 
executors and administrators we find section 3746, R.G.S., section 5619, 
C.G.L. This section deals with foreign executors and administrators and 
does not either directly or by implication exclude from its provisions 
foreign corporations or foreign trust companies, and being a statute 
especially involving the rights of foreign executors and administrators, 
its provisions where applicable must be deemed to be controlling rather 
than the provisions of another statute dealing primarily with a different 
subject and only incidentally appearing applicable to the subject being 
directly dealt with’. 


In the Acorn case the court was able to give effect to both laws be- 
cause there was direct conflict. By the “dual entity” approach it was 
possible to differentiate the two fields. In the present question, however, 


29. See note 14 (supra). 

30. See “Words and Phrases” for numerous cases judicially defining “general laws.” 
31. See note 2 (supra) subsection i. 

32. See note 2 (supra) subsection i. 
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by no stretch of the judicial imagination, would it be possible to give 
effect to both laws in their entirety. Hence, by the very rule laid down 
in the Acorn case, it seems to follow that in all cases relating to the 
administration of estates of decedents in Florida the Probate Act must 


govern, rather than the Trust Company Act which dealt primarily with 
the field of Trust companies?:. 


COUNTY JUDGE’S JURISDICTION To ALLOT DOWER 


The provisions of The Probate Act?* giving, by implication, exclusive 
jurisdiction to the county judges to allot dower, raise a most serious con- 
stitutional question. This problem is the direct result of the exhaustive 
set-up of the court system in the State of Florida found in Article V. of 
the Constitution. Every lawyer in the State is familiar with the juris- 
dictional division at the one hundred dollar mark between the circuit 
courts and the county judges’ court in actions at laws. Besides giving 
the county judge original jurisdiction in law cases involving not over 
one hundred dollars, Article V, Section 17 proceeds to bestow upon this 
court jurisdiction “of the settlement of estates of decendents...... ‘ 
to order the sale of real estate of decedents ...., to take probate of 
wills, to grant letters testamentary and of administration ..... , and 
to discharge the duties usually pertaining to courts of probate’’. 


Sections 114, 115, and 116°° of our new Probate Act seem to give the 
county judge plenary power to assign dower. The question of whether 
or not this was within the rights of the Legislature, considering our 


constitutional provisions, has been called to our attention from several 
sources. 


Is a proceeding for the allotment of dower within the grant of probate 
duties of the above quoted portion of Article V, Section 17 of the Con- 
stitution? If it is not, then, of course the Legislature went beyond its 
power when it attempted to vest such plenary duty in the county judge. 


An examination of the reports of all of the courts of record of this 
country has disclosed but one court which has passed upon the question at 
issue. In 1905 the Constitution of the State of Nebraska read in part, 
“County courts shall be courts of record and shall have original juris- 
diction in all matters of probate, settlement of estates of deceased per- 
sons, appointment of guardians and settlement of their accounts, in all 
matters relating to apprentices, and such other jurisdiction as may be 
given by general law’’:7. The Supreme Court of that State in a unani- 
mous decision took the position in the well-reasoned case of Swobe v. 
Marsh2* that under the above quoted section of the Constitution the 
county court had jurisdiction to assign dower only as was given by general 
statute (under the clause reading “and such other jurisdiction as may 
be given by general law’), and definitely rejected the theory of an 
earlier Nebraska case2°, that jurisdiction to assign dower was conferred 
by the Constitution as a part of its original jurisdiction. In the Swobe 


33. General source of material, see 59 C.J., p. 1051 et sequa. 

34. The Probate Act, sections 114, 115, 116, C.G.L., 1934 Supplement, sections 5507 (5), 
(6), (7). 

35. Florida Constitution, Article V. sections 11 and 17. 

36. C.G.L., 19384 Supplement, sections 5507 (5), (6), (7). 

37. Article VI, 16, Nebraska Constitution. 

88. Swobe v. Marsh (Neb. 1905), 102 N. W. 619. 

39. Guthman v. Guthman, 24 N.W. 435, 18 Neb. 98. 
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case (supra) the Court said, “This theory of the former holding is based 
upon the false premise that the assignment of dower is a matter of 
probate or settlement of estate of a deceased person, is clearly wrong, 
and is a mere dictum, not necessary to the determination of the question 
presented. The assignment of dower is not the settlement of an estate, 
nor any part of the settlement of an estate, of a deceased person. It is 
not a matter of probate, for it has nothing whatever to do with the 
probate of a will. It was a matter of which the common law courts had 


jurisdiction, and our district courts still retain it by virtue of the con- 
stitution and statutes.” 


The Swobe case (supra) has since been approved by the same court 


in the later case*° and its principles have been discussed in a 1920 Oregon 
case*'. 


The search for authority has brought forth no case which invalidates 
the reasoning of the Nebraska court in the Swobe case (supra). The 
only doubt that has been cast on the proposition has come from the 
opinion of Chief Justice Cockrill in Hilliard v. Hilliard, an Arkansas 


decision of 188742, and in this case the consitutional question was not 
directly in issue. 


One is driven to the conclusion (based upon the only authorities found) 
that the legislative atempt to give the county judge plenary power over 
proceedings to allot dower cannot be brought within the purview of the 
constitutional limits and definition of his jurisdiction, and is not a mat- 
ter “usually pertaining to courts of probate’. 


This position is strengthened by the fact that the Supreme Court of 
the State of Florida has held the proceeding for the allotment of dower 
is an action at law4?. It is realized, however, that these cases are not 
decisive, for in each the actual holding is that the proceeding is a legal 
one, as distinguished from equitable. And neither these cases, nor any 


other Florida decision discovered, has discussed the point now in ques- 
tion. 


Assuming the above cases to be conclusive, the only provision of the 
Constitution of this State under which the county judge could take cog- 
nizance of a proceeding to allot dower is Section 17 of Article V, that 
provision giving him original jurisdiction “over all cases at law in which 
the demand or value of property involved shall not exceed one hundred 
dollars.” This virtually nullifies the intended result of these sections of 
The Probate Act. 


It is evident that the above conclusion seriously handicaps the beneficial 
and much needed innovations established by The Probate Act, which 
sought to give the State of Florida a systematic and complete method 
of disposition of estates of decedents. 


A more favorable line of reasoning which has been suggested looks 
at the problem from a very practical angle. If, at the time of the 1885 
Constitutional Convention it was a fact that in the majority of the court 


40. Higgins v. Vandeveer (Neb. 1909), 122 N. W. 843. 
41. Cole v. Marvin (Oregon 1920), 193 p. 828, 98 Ore. 175. 
42. Hilliard v. Hilliard, In re Hilliard, 6 S.W. 326. 


43. Catlett v. Chestnut, 131 So. 120, 100 Fla. 1146; Henderson v. Chaires, 6 So. 164, 25 
Fla. 26. 
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systems the allotment of dower was actually a “duty usually pertaining 
to courts of probate’—whether given specifically by statute or by custom 
or interpretation of statute then it is at least an extremely strong argu- 
ment that when the Convention passed Article V, Section 17 they meant 
to include the proceeding for allotment of dower within the grant of 
power to “discharge the duties usually pertaining to courts of probate.” 
If, in 1885 most probate courts did in fact have a right to entertain a 
proceeding for the allotment of dower, then it is hard to argue that 
such proceeding is not one “usually pertaining to courts of probate’, for 
such an argument, viewed with a practical eye, does not hold water. 


In the absence of a Florida holding, no one is in the position to say 
whether or not this section will be upheld. In view of the practical ef- 
fect attained and the presumption obtained that a statute is constitutional, 
there seems to be at least a strong possibility that Florida will not fol- 
low the Nebraska case (supra) on this important and close question. 


CONSTITUTIONALITY OF THE ACT 


A question, potentially serious in practical effect, has been raised 
concerning the constitutionality of The Probate Act, as tested by Article 
III, Section 16, of the Constitution of the State of Florida. Should the 
title of the act be found unconstitutional by reason of duplicity of sub- 
ject matter included, the resulting harm is obvious. However, applying 
recognized principles of construction, as promulgated liberally by the 
Supreme Court of Florida*+, there seems little doubt that the title of 
The Probate Act will be found valid, “embracing but one subject and 
matter properly connected therewith’¢s. There is, of course, no direct 
authority from the Supreme Court of Florida saying that each of the 
several elements expressed in the title and covered in the act are ger- 
mane and “properly connected” with the general subject matter+*. How- 
ever, the construction of titles of other acts indicates that the court 
would so decide the question?7. 


The report of Johnson v. Harrison4®, an opinion by the Minnesota court 
dealing with the same situation, states “An Act to Establish a Probate 
Code” is not obnoxious to the constitutional provision that “no law shall 
embrace more than one subject, which shall be expressed in the title.” 
Here the code had come in conflict with a prior general law on descent 
of estates. The Code embodied twenty-one subchapters, consisting of 
three hundred twenty-six sections, dealing with practically the same 
fields covered by The Probate Act of Florida. The sound reasoning of 
this court, it seems, is applicable to our Act. “The intention of the legis- 
lature, obviously, was to enact in the form of one act, a complete system 
of statutory law relating to or connected with those matters of which, 
under the constitution, probate courts have jurisdiction........ 
The court went on to point out that the reason for the constitutional 


44, See generally cases cited in annotations of Article III, Section 16, Constitution of 
Florida, C.G.L., Vol. V. p. 4294 and C.G.L., 1934 Supplement, page 1076. 

45. Article III, Sec. 16, Constitution of Florida. 

46. See title of The Probate Act, Ch. 16, 103 Laws of Florida, 1933. 

47. Riley v. Lawson, 143 So. 619, 106 Fla. 521; Gray v. Lumber Company, 140 So. 320, 141 
So. 604, 104 Fla. 446; Carlton v. Matthews, 137 So. 815, 103 Fla. 301; McSween v. State, 
122 So. 239, 97 Fla. 749; State v. Rose, 122 So. 225, 97 Fla. 710; State v. Hand, 119 So. 376, 
96 Fla. 799; Lewis v. Leon County 107 So. 146, 91 Fla. 118; Fine v. Moran, 77 So. 533, 74 
Fla. 417. 

48. 50 N. W. 923, 47 Minn. 575, 28 Am. S.R. 382. 
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section referred to there (and similar to Article III, Section 16, Florida 
Constitution) was to prevent omnibus legislation constituting fraud and 
surprise on those charged with knowledge of law. Further, that the Con- 
stitution was not intended to embarrass legitimate legislation in one act 
embracing all the law on a connected general subject. And, in conclusion, 
the Minnesota court felt that “a general subject”? should embrace broadly 
all subjects “so connected with or related to each other, either logically 
or in popular understanding”, as to be within the spirit of the Consti- 
tution. 


THE SIGNING OF WILLS 


Section 8 of The Probate Act+? presents room for discussion on two 
very interesting points: 


First: Referring to the language of Section 8 (a) and (b)+° prescribing 
that if the testator does not sign himself, “the name of the testator” 
(“his name”) must be subscribed by some person in his presence and 
by his direction, the question arises as to what constituted “the name of 
the testator”, in this respect. 


“A man’s name is the designation by which he is distinctively known 
in a community’”’s°. It seems to follow that the intention here is to ex- 
clude the person signing for the testator from signing by mark, and to 
require the testator’s name (see definition above) to be written in. This 
conclusion is not at odds with the many authorities holding that a person 
may “sign” his will by mark. 


Such an interpretation is analogous to that placed upon Section One 
of the Alabama Code of 1852 by the court in Garrett v. Heflin, Alabama, 
18935", 


Secondly: A more practical question arising under the same section 
(Section 8) of The Probate Act is that of whether a witness is required 
to subscribe to the will. It is apparent that in no place in the Act is 
there a requirement that the witnesses subscribe to the will, although 
Section 8 (e)52 speaks of the witnesses as “subscribing”. The same sec- 
tion of the act in subsection b. requires that the testator sign in the 
presence of at least two “attesting witnesses”. Tersely, then, the ques- 
tion narrows down to a determination of whether or not subscription is 
necessary when the statute requires the witnesses to be “attesting.” 
Throughout the line of cases passing directly on the problem a conflict of 
authority is noted. 


The leading case of Swift v. Wiley>? is an example of the older view on 
this subject: To wit, that attestation is the act of the senses and sub- 
scription is the act of the hand in signing, leading to the conclusion that 
an attesting witness is not necessarily a subscribing one. Realizing that 
this rule was highly technical in nature, and perhaps too academic to 
bear application, practically all of the later cases have laid down as the 
better rule that “attestation” includes not only the mental act of observing, 


49. C.G.L., 1934 Supplement, section 5477 (4). 


50. Badger Lumber Co. v. Collinson, 156 p. 724, 725, 97 Kans. 791; O’Brien v. Board, 153 
N. E. 558, 557, 257 Mass. 332. 


51. Garrett v. Heflin, 13 So. 326, 98 Ala. 615, 39 Am. S.R. 89. 
52. C.G.L., 1984 Supplement, section 5477 (4). 
53. Swift v. Wiley, 1 B. Mon. (Ky.) 114, 117. 
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but also the manual one of subscribings+. “Attestation is the act of wit- 
nessing the actual execution of an instrument and subscribing the name 
of the witness in testimony of the fact’’s5. 


The Supreme Court of Illinois, in Drury v. Connells*, says, “This act 
of attestation consists in the subscription of the names of the witnesses 
to the attesting clause as a declaration that the signature was made or 
acknowledged in their presence.” In this case the consideration was of 
a statute which required “attestation”. Readily perceiving that the object 
of attestation of a will was to prevent fraud or imposition or substitution 
of a surreptitious will, and that to effectuate this object it was necessary 
that the testator be able to see and know that the witnesses did subscribe 
their names to the very paper which he has executed or acknowledged as 


his will, the court held that in order that a will be correctly executed, 
subscription was necessary®’. 


Such, we believe, is the correct and practical construction and obviously 
leads to the conclusion that witnesses must subscribe to a well executed 
will under The Probate Act. The use of the phrase “subscribing witness” 


in subsection e of Section 85° indicates that this was the intent of the 
Legislature. 


EFFECT OF REVOCATION OF WILLS 


Prior to The Probate Act of 1933 the revocation of a will which had 
expressly or impliedly revoked a former will would act as a revival of 
the former will which was still in existence at the time of the testator’s 
death, in the absence of a showing of a contrary intent*. 


Section 16°° of The Probate Act changes this rule (which was the 
rule of common law) in the situation where the second will has expressly 
revoked the former, but apparently leaves the old doctrine in operation 
in case the will has revoked the former only by implication. 


Legal sources abound with discussions on the many angles connected 
with the common law rule and the statutory rule of Section 16°. English 
authorities are to be found in point because of the fact that there too 
the common law rule has been changed by Section 22 of their Wills Act*. 


An interesting situation is brought about when two wills have been 
executed, the latter allegedly revoking (expressly) the prior one, which 
latter will has been destroyed by burning. In attempting to bar probate 
of the former will (which is still in existence), what degree of proof and 
what kind of proof is necessary to establish the execution, the contents, 
and the revocation of the latter will? It would seem that in such a case 
that the practical procedure set out in Section 64 of The Probate Act* 


54. See 16 Ann. Cases 1091, 114 Am. S.R. 210, 22 L. R.A. (N.S.) 1002, 1 L.R.A. (N.S.) 
393, and notes and cases cited in each. 

55. 4 Cyc. p. 888; Calkins v. Calkins (1905) 261 Ill. 458, 1 L. R.A. (N.S.) 3938; White v. 
Magarahan, 13 S.E. 509, 87 Ga. 217. 

56. Drury v. Connell, 52 N.E. 368, 173 Ill. 43. 

57. See also in accord: International Trust Co. v. Anthony (Colo. 1909), 101 p. 781, 22 
L. R.A. (N.S.) 1002; Skinner v. Lewis, 62 p. 523, 67 p. 951, 40 Ore. 571. 

58. C.G.L., 1934 Supplement, section 5477 (4). 

59. Schaefer v. Voyle (1924), 102 So. 7, 88 Fla. 170. See “History of Wills—Legislative 
Suggestions”, by D. H. Redfearn, Fla. S.B.A.L.J., Vol. V., p. 443. 
60. C.G.L., 1984 Supplement, 5477 (12). 
61. Jarman on Wills, Sixth Ed., p. 161-2. 
62. C.G.L., 1934 Supplement, Sec 5541 (63). 
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for the establishment of lost and destroyed wills should be followed, a 
more definite procedure not having been set out by the Act. The cases 
found on the subject universally support some such method of proofs:. 

In such a situation as this one the general rule is that the onus pro- 
bandi lies upon the party setting up the subsequent instrument as a re- 
vocation of the former will, and that strict proof is required of the due 
prsesteeney of the latter will and of the fact that it did actually revoke the 
ormer®¢, 


Written or oral declarations made by the testator, both before and 
after the execution of his will, are admissable as secondary evidence of 
its contents®>, but the fact that the second instrument was revoked for 
the express purpose of setting up the first (provided the second expressly 
revoked the first) is of no consequence, because oral testimony of the 
intent is not admissable to show that the testator wished the former will 
to stands, 


Assuming that it has been shown that the second will did actually re- 
voke (expressly) the former, then it follows that the only method of re- 
execution possible is that provided in Sections 18 and 19 of The Probate 
Act®7. 


ENFORCEMENT OF JUDGMENT AND DECREES 


Two questions have arisen from the provisions of Sections 936° and 
12362 of The Probate Act which on first consideration might seem to be 
of serious import. The first question concerns the apparent conflict be- 
tween the two sections. If they are in conflict, how should the two sections 
be applied? Secondly, is Section 123 unconstitutional from either of two 
standpoints? Does it deprive the courts of their inherent and consti- 
tutional power to enforce judgments and decrees? And does it constitute 
an impairment of contract7°? 


Section 93 of The Probate Act gives the personal representative, when 
successful as an adverse party in equity against the administrator ad 
litem7', the right to have a writ of execution issued against the assets of 
the estate. Section 123, in comprehensive terms, states “ .... no exe- 
cution shall issue upon or be levied under any judgment” against the 
assets of the estate, providing therein that judgment claims shall be filed 
in the same manner as claims of other creditors72. 


Obviously, section 93 attempts to give the personal representative, with- 
in limits, the right to levy execution against the estate, contrary to Sec- 


63. Jarman on Wills, Sixth Edition, pp. 161-3. 76 Am. S.R. Note pp. 249 et sequa. 
Nelson v. McGiffert, 5 N. Y. Chan. Rep. 855, 3 Barb. Ch. 158 and notes, 28 R.C.L. Wills, 
Sec. 154 and cases cited; Cutte v. Gilbert, 9 Moore. P.C. 181, 14 Eng. Rep. 247. 

64. See cases cited in Note (63) supra. 

65. Sugden v. St. Leonards (1876), 1 P.D. 154. 

66. 28 R.C.L. p. 197; Danley v. Jefferson, 114 N.W. 470, 150 Mich. 590, 121 Am. S.R. 
640; Major v. Williams, 3 Curt. 432. 

67. C.G.L., 1934 Supplement, section 5477 (14), (15); see also note, Nelson v. McGif- 
fert, 5 N. Y. Chance. Rep. 855. 

68. Section 5541 (139), C.G.L., 1934 Supplement. 

69. Section 5541 (95), C.G.L., 1934 Supplement. 

70. Florida Constitution, Declaration of Rights, Section 17. U. S. Constitution, Article 
I, Sec. 10. 

71. See Section 92, The Probate Act, C.G.L. 1934 Supplement, Section 5541 (33). 

72. Sections 120, 121, 122, and 124 Probate Act 1933, C.G.L. 1934 Supplement, Sections 
5541 (92), (93), (94), (96). 
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tion 123. Reasoning from the cases found on similar questions, however, 
it wouid be logical to construe Section 93 as an intended exception’? to 
the terms of Section 128, since both are found in the one Act, passed at 
the same time. Legal presumptions oppose a contrary construction7’4. 
The familiar rule that repeals by implication are not favored is infinitely 
stronger in case the provisions supposed to conflict are in the same Act 
and passed at the same time’s. The Florida Court has repeatedly taken 
the position in situations analogous to this one that “The primary rule of 
statutory construction is to ascertain and give effect to legislative intent, 
and in determining such intent, the entire statute should be given ef- 


The intent of Section 123, that of preserving the assets of estates in- 
tact in the hands of the personal representatives, is a noteworthy improve- 
ment over the old practice’’. But to allow a writ of execution to the 
administrator in isolated instances is not violative of the spirit of the 
Act, and may easily be permitted as an intended exception’®. 


Concerning the constitutionality of Section 123, an analysis of the 
result sought to be obtained by The Probate Act is valuable. By the 
Act it is contemplated that upon issuance of letters testamentary or of 
administration immediately the assets of the estate shall be placed in the 
hands of the personal representative under the authority of the court. 
It is a familiar principle that property taken into the hands of the law 
may be exempt from seizure under writs while it is so held. No doubt 
the courts will deem the assets of the estate under administration and 
execution to be in this category, in construing Section 123. The County 
Judge’s Court is, by the Constitution7?, given jurisdiction of “The settle- 
ment of estates of decedents’, and it would appear incongruous and of 
even more doubtful constitutionality to allow writs to issue against an 
estate, as was permitted by sections 5628 and 5629, C.G. L., than to pro- 
hibit them as by Section 123, in view of the otherwise complete control 
of estates granted to the County Judge’s Court®°. It appears well settled 
that the right of a Probate Court to exercise control within its agreed 
jurisdiction is secondary to no other court®'. 


A writ of execution is but one of the methods by which decrees and 
judgments may be enforced®?. The provision for proving claims in The 


(Continued on page 96) 


73. 59 C.J. p. 1001 for numerous cases. 

74. City of St. Petersburg v. County, 100 So. 509, 87 Fla. 315; Nolan v. Moore, 88 So. 
601, 81 Fla. 594, 600; Dade County v. City, 82 So. 354, 77 Fla. 786; Todd v. Louisville and 
N. R. Co., 67 So. 84, 68 Fla. 205. 

75. Lewis’ Sutherland Statutory Construction, Second Edition, Section 268 and cases 
cited therein. 

76. Realty Co. v. Englar, 143 So. 152, 104 Fla. 329; see generally 59 C.J. p. 995, et sequa. 
See also: State v. Knight, 124 So. 461, 98 Fla. 891; State v. Simpson 114 So. 542, 94 Fla. 
789; Dade County v. City, 82 So. 354, 77 Fla. 786; State v. Johnson 72 So. 477, 71 Fla. 363; 
Lewis’ Sutherland Statutory Construction, Second Edition, Section 376 and cases cited 
therein. 

77. C.G.L. Section 5628, 5629. 

78. See Jones v. York County (Neb.) 47 Fed. (2nd) 837; Fay v. District Court, 254 p. 
896, 200 Cal. 522; Forsyth v. Selma Co., 197 p. 586, 68 Utah 142; see generally 59 C.J. p. 1051. 

79. Constitution of Florida, Art. V., Sec. 17. 

80. The Probate Act, under authority given by Constitution of Florida, Art. V., Sec. 17. 

81. Freeman on Judgments, 2nd Edition, Section 809, pp. 1720-1723; see Epping v. 
Robinson, 21 Fla. 36. 

82. Constitution of Florida, Article V., Sec. 11. 
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HOW TO SPEED JUSTICE 
By HARRY D. NIMS 


“A native of New England and a practicing lawyer, a member on Administration of Justice 
in New York State and author of one book and many articles dealing with legal questions.” 
By special permission Forum Publishing Co. 


The nerve centers of lawyers and judges are deadened to the social 
evils that come from the slow motion of the law and its courts. It is in- 
evitable that this should be so, for there has never been a time in the 
memory of those now living when such delay did not exist. But today 
it is the human rather than the judicial side of the flaws in our adminis- 
tration of justice that obtrude most sharply upon our consciousness. 
When a family has lost its wage-earner, and an attempt to obtain a 
prompt settlement of a claim for negligence is delayed by the congestion 
of the courts from three to four years, then the economic stringency of 
the times brings the social consequences of the injustice into clear relief. 
And defendants in similar cases customarily take advantage of the cir- 
cumstances which permit such delay—hoping that the death of witnesses, 
the dimming of memories, and the discouragement and desperation pro- 
duced by the passage of time may reduce the eventual amount of the 
award. Such practices are but a part of the “game.” 


The Jones family lived in the most northerly part of New York State; 
it took in summer boarders; among the boarders one year was a family 
from New York City. The following fall Mr. Jones was served with a 
summons to defend a suit for damages in a New York City court. One 
of the boarders’ children had come down with typhoid. The charge was 
that on the Jones farm there was a typhoid carrier. Four times Jones 
traveled to the city with his lawyer, his doctor, and two other witnesses, 
expecting his case to be called for trial. Three times he returned home 
because the case was not “reached” on the calendar. The last time, at 
the insistence of the judge, he paid $500 to settle the case and went home. 
He was an old man. This experience devoured the savings of a lifetime 
of farm labor. This is a true story. It may well be wondered what is 
Jones’ attitude today toward justice and the courts. And it may well be 
wondered, too, what would be his attitude if he knew that there is in 
certain states (but not in New York) a system of handling court calen- 
dars which could have saved him three of his four trips south and three 
fourths of the savings he expended. 


Situations like this have been common for years. Why has there been 
no successful campaign to end them? The answer to this question is to 
be found in the widespread misunderstanding as to who is responsible 
for their continued existence. Court procedure involves technical prob- 
lems, and one who does not possess technical knowledge cannot reason- 
ably be charged with the job of solving them. The responsibility would 
logically rest on the bar, but it must be remembered that lawyers of the 
sort able to influence courts and legislatures toward reform often carry 
heavy responsibilities to others. They are subject to loyalties which for- 
bid open criticism of the courts on which they must depend for protection 
of their clients—whose rights and sometimes whose lives are in their 
keeping. By urging reform, to antagonize judges and conservative mem- 
bers of his own profession may end the usefulness of a lawyer. 
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Thus there remains no one in the community equipped to deal with the 
problems of judicial delay except the judges. And they are preeminently 
equipped to deal with them, for they undergo daily experience with them 
just at the point of contact between public and court and they need be 
hampered by no conflicting loyalties. But so long as the public and the 
bench leave this situation to be dealt with by the bar and the bar asso- 
ciations, it will never be remedied. 


II 


The conditions in our legal organization that make for delay are not 
far to seek. Recent statistical work has shown that 75 per cent of the 
cases started never see the courtrooms, and are never considered by a 
jury or by a judge on the bench. These are the never-to-be-tried-in-any- 
event items on our long court calendars—most of them held there by de- 
fendants who hope the delay will save them money. If these cases were 
struck off, only one in four would be left. Thus 75 per cent of the busi- 
ness of the courts is purely administrative, not judicial; yet the adminis- 
trative side of the court is largely neglected. The interest is all in the 
“game” being played in the courtrooms. There are families that lose 
their homes because they cannot hold out until a decision is obtained; 
there are children taken from school and put to work for the same reason. 
Yet the cases from which such tragedies result sleep on in the clerk’s 
files, forgotten, until finally called for actual trial months, perhaps years, 
after they were begun. Modern methods of court procedure can deal with 


these never-to-be-tried cases and dispose of most of them as soon as they 
appear on the calendar. 


The popularity of the jury is responsible for much of this delay. Our 
people cling to the system, and rightly, as the great safeguard of their 
rights. But it is the most expensive form of trial in terms of the tax- 
payer’s money, for it costs $500 or more per day to operate a jury court 
in large cities and over $1,000 to try the average jury case. And in some 
states jury cases make up as much as 75 per cent of all those brought 
in the higher courts. The plaintiff thinks (erroneously, it appears in 
the light of recent studies) that a jury will give him more than a judge 
without a jury. Defendants demand a jury because, even though they 
are defeated in the end, by insisting on this form of trial and thus getting 
their cases on the long calendars they are able to postpone trial for 


months and perhaps years and thereby enjoy the use of their money that 
much longer. 


The jury contributes heavily to delay because, under our present scheme 
of court organization, a jury trial must be presided over by a judge of 
the court itself and not by a referee or by a judge from another court. 
Hence the capacity of any court to dispose of jury cases is limited by 
the number of its own judges. This makes the court an inflexible insti- 
tution with a maximum output. If litigation suddenly increases because 
of unusual conditions, the cases merely pile up. The court is helpless to 
adjust itself temporarily to changing conditions, to its greater load. For- 
getting that only one case in four reaches the courtroom, it sticks to the 
theory that output can be increased only by adding more judges. And 
most states lack the means of creating judges for emergency terms of a 
few months, during which arrears might be disposed of and the court’s 
work be brought up to date. Judges must be elected or appointed for life 
or for terms of years. In some states the term is as long as 14 years; 
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and judges are expensive to maintain. One additional judge in New 
York City, with all that is necessary to enable him to function, means 
an expense of about $1,500,000 for his 14-year term. 


III 


Sacrificing of the jury system and turning the present jury cases 
over to commissions or bureaus—a plan seriously urged in some quarters 
—is not necessary a solution. The answer has been found in several 
states in better court management. Breaking down the absurd division 
fences between the different courts of a state—fences which prevent the 
judges of one court from helping in another and which make the whole 
system rigid and incapable of adjusting itself to emergencies—is a com- 
plete answer to delay. Arrayed against such measures, however, is the 
actual disinclination of judges to sit in any court of lower rank than 
that to which they are elected or appointed or to submit their work to 
organized control; they consider themselves responsible only to the con- 
stituents to whom they owe their office. Such habits and convictions 
are difficult to overcome. 


In his address at Poughkeepsie on August 26, 1933, President Roosevelt 
reminded his neighbors that, as Governor of New York State, he had 
warned them against the “six or eight layers of government you are 
under.” He spoke of the 13,000 “local units of government” in the State, 
of “over 950 Highway Departments.” He might have drawn further il- 
lustrations from the courts. In most states there exists at least one 
appellate court, while in each county there is the state court of general 
jurisdiction, which tries cases involving amounts of $2,000 or $3,000 and 
upwards. In addition, there are county courts, city courts, municipal 
courts, children’s courts, family courts, surrogate or probate courts, and 
magistrates’ or police courts. Each is distinct from all the others, with 
judges of its own who may not sit in any other court. In some the judges 
are busy; in others not; but usually there is no way by which those who 
are not busy may sit in other courts which are overworked. 


It is an Ameican theory, entrenched in constitution, statute, and cus- 
tom, that courts are local institutions. The reasons that led, a hundred 
years ago, to this emphasis on the localitv, the village, the town, the 
county are not all sound today. Judges were chosen then because of their 
knowledge of local conditions and peculiarities, just as in earlier days men 
were placed on juries because they had special acquaintance with the 
persons or the properties involved in the cases to be tried. Today men 
are often kept off juries for these very reasons. And the assignment of 
judges to duty in courts in different parts of a state presents a problem 
which is going through an evolution similar to that through which the 
selection of jurors has passed. Under present political and business con- 
ditions there is reason to doubt that the local judge who knows the parties, 
witness, or lawyers in the cases before him or who knows the local po- 
litical leaders, and is known of them, is able to render as impartial and 
even-handed justice as is a judge not so acquainted. Certainly the ad- 
vantages of keeping a judge in his own bailiwick are not so pronounced 
as to excuse the delay which results from this practice. 

Some years ago Charles W. Eliot, Louis D. Brandeis, Moorfield Storey, 
Adolph J. Rodenbeck, and Roscoe Pound acted as a committee to study 
the administration of justice for the National Economic League. One of 
their findings was this: 
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Effective administration of justice in the urban communities of today requires a 
unification of the judicial system whereby the whole judicial power of the state shalt 
be vested in one organization, of which all tribunals shall be branches or departments 
or divisions. In organizing the personnel of this unified judicial department, the cardi- 
nal idea should be to permit the entire judicial force of the commonwealth to be em- 
ployed in the most effective manner possible upon the whole judicial business of the 
commonwealth, aiming to have specialist judges rather than specialized courts. Mul- 
tiplication of tribunals is the first attempt of the law to meet the demand for special- 
ization and division of labor. Yet it is at best a crude device. The need is for judges 
who are specialists in the class of causes with which they have to deal. This need may 
be met by specialized courts with specialized jurisdiction. But it may be met, also, 
by a unified court with specialist judges, to whom special classes of litigation are 
assigned. Undoubtedly much specialization is desirable and will be desirable increas- 
ingly in the future. But concurrent jurisdictions, jurisdictional lines between courts, 
with consequent litigation over the forum and venue at the expense of the merits, 
and judges who can do but one thing, no matter how little of that is to be done nor 
how much of something else, are not the way to provide therefor. Rather there should 
be specialized judges. As cases of a certain class become numerous and require that 
a specialist consider them, judges should be designated from the staff of the whole 
court for that purpose, and the causes should be assigned to such judges, in the one 
court in which all causes are entered, by some functionary whose duty it is to see 
that the judicial power of the commonwealth is fully utilized to the best advantage. 


It has always been difficult for professional men to work on a regime 
of strict efficiency. Generally it is thought that the efficiency methods 
commonly used in business are not applicable to them. But as courts, 
lawyers and judges have become more and more closely a part of our 
business and social system, their purely professional character has be- 
come less pronounced, and efficiency and promptness have become more 
essential to win public respect. The importance of economy of time, 
money, and manpower is a truism in modern business organization, and 
the professional character of the lawyer and the judge is no longer ac- 
cepted as an excuse for the lack of these considerations in court work. 
And this lack is a major cause of the present want of respect for the 
courts. In an industrial organization human power is used with economy. 
Individuals are assigned to the jobs for which they are best fitted. The 
public sees no reason why administrative methods which produce results 
in the telephone companies, for example, which are semi-public in their 
functions, are not equally well-suited for use in a court to prevent the 
waste of public money and the waste of time of witnesses, jurymen, and 
litigants sitting in courtrooms waiting for action. 


IV 


Viewed broadly, modern study of the problems of court delay must 
be said to present these conclusions: (1) The trial of the ordinary cases, 
involving substantial amounts of, say, $1,000 and upwards, should not 
and need not be delayed more than three to six months, and an appeal in 
such a case not over three months. (2) There are few if any conditions 
in the preparation of cases for trial or in the trial itself that necessitate 
longer delay if either party desire prompt disposition of the case. 
(3) There should be in every urban community a court (not merely a 
conciliation bureau) in which the man with the small claim (say, $100 
or less) may obtain a quick, non-technical, and inexpensive trial without 
the necessity of employing lawyers. (4) The most important cause of 
present delay are: first, the lack of efficient, businesslike administration 
of court work; and second, the rigidity of our court systems, preventing 
judges of one court from acting in another, in times of emergency. The 
prevailing idea that some courts are “superior” courts and some “in- 
ferior” is a mistaken one. Justice knows no graduations. Its priests 
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should know no demarcation between the rich man and the poor—be- 
tween the big case and the small. 


The most recent investigation of the causes and cures of legal delay is 
that of the Committee on the Administration of Justice of the State of 
New York. Its report gives as chief causes of delay lack of adminis- 
trative control of court business and multiplicity of courts, each inde- 
pendent.of all the others and each unable to supplement or aid the others 
in time of need. It declares that New York State need suffer no longer 
from judicial delay if it will make use of modern methods of handling 
court business. It points out that New York’s Supreme Court (the court 
of general jurisdiction), although costing the State some $15,000,000 an- 
nually, has no head, no statewide control, and no official charge with 
supervision of its work. It recommends small claims courts in the cities 
to eliminate delay in the small suits and to relieve the lowest courts, in 
which there is great congestion. It urges the establishment of a Judicial 
Council—a body of judges, lawyers, and laymen—to watch the work of 
the courts and supervise improvements. It urges also that the vote of 
ten out of twelve jurors be made sufficient to render a verdict, except 
in capital cases, to reduce the number of trials that come to naught be- 
cause the jury disagrees. It urges, too, that each party to a lawsuit be 
allowed to examine all witnesses immediately the case is put upon the 
calendar, because such examination reduces perjury by getting a record 
of the facts soon after the event, and because it reduces delay by result- 
ing in settlement without trial in perhaps 50 per cent of the cases in 
which it is permitted. It urges, finally, the adoption of various emergency 


methods for doing away with the untried cases waiting on the calen- 
dars. 


This is not the first report of its kind. The work of similar commis- 
sions has, in the past, been largely wasted. Governor Lehman has vigo- 
rously supported the work of the New York Commission, and it now 
seems likely that something will be accomplished. All of the major 
recommendations of the Commission were endorsed by the Governor in 
a special message to the Legislature delivered on March 7. He has con- 
sulted the Presiding Justices of the Appellate Division of the Supreme 
Court who agree that co-operative action by the judiciary will overcome 
many of the present causes of delay. If the judges of the other courts 
will lend their support, and if the Legislature will enact the necessary 
laws, New York State may expect a real speeding up of justice with little 
or no added expense to the taxpayers. 
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EDITORIALS 


Immaterial Technicalities 


Is it too much to hope that law makers and lawyers will combine to 
war against crime in reforming our criminal procedure? The Florida 
State Bar Association has delegated to one of its major committees the 
duty of making recommendations on this subject. Perhaps one of the 
things most needed is to make the use of immaterial technicalities on be- 
half of criminals impossible. 


The Illinois Supreme Court a few days ago handed down a decision 
that will help revive the public’s waning faith in the power of the law to 
hold crime in check. In an earlier decision the Court had ruled that one 
Lieber, convicted of a crime in a lower Court, was entitled to his freedom. 
Had that decision been permitted to stand, not only one criminal, but 
hundreds of others would have been turned loose upon the public. 


On re-hearing the recent ruling held that Lieber was not entitled to be 
released from prison because of the technical fact that more than twenty- 
three names instead of twenty-three exactly were drawn in forming the 
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Cook County Grand Jury that indicted him. We quote from the decision: 


“There is nothing in the record to show that any substantial right 
of Lieber was impaired by the excess number of grand jurors sum- 
moned or by the subsequent manner of their excusal from service. 


“The twenty-three who were finally selected and sworn as a grand 
jury, and who found the indictment against Lieber, were all drawn 
and certified by those legally constituted to draw and certify the panel 
or list of grand jurors, and were otherwise qualified in every way to 
serve as such. No prejudice or improper influence or fraud of any 
kind is shown in their selection, or in their proceedings.” 


Thus the Court in its latest decision in substance says that the important 
issue in every criminal trial is the GUILT OR INNOCENCE of the ac- 
cused, and that the minor defects in the system through which he had been 


accused and tried are unimportant unless they impair his right to a fair 
trial. 


To the underworld and some of its devoted allies this decision will be 
a severe blow. 


Law abiding citizens, on the other hand, will see in it an encouraging 
sign that common sense and justice still count far more than hair-splitting 
technicalities in our system of jurisprudence. 


The decision in the Lieber case is in line with the efforts of our Com- 
mittee on Criminal Procedure; namely, that technical errors in trials or 
of the grand jury finding the indictment, which do not affect the sub- 
stantial rights of the defendant, shall not be grounds for reversals of a 
judgment of conviction. 


It may be well to emphasize what Coke said in Elizabeth’s time: “Reason 
is the life of the law; nay, the common law itself is nothing else but 
reason.” 


Convention Registration Fee 


For the last several years there has been no registration fee at state 
conventions of the Florida State Bar Association. This has thrown all 
of the cost of entertainment upon the local bar association. As time has 
gone on this has become very burdensome on smaller associations which 
would otherwise like to be hosts for an annual meeting. The net result 
has been that only the larger bars could entertain the Association in its 
annual meeting. 


Considering these matters, the Executive Council at its meeting on the 
4th of this month, decided to charge a $2.00 registration fee for each 
member attending the annual meeting. This will make the annual con- 
vention self-sustaining and remove the heavy burden from the host bar. 
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The Cover Of The Journal 


When we changed the format of the JOURNAL, we decided to put a touch 
of color in the theretofore rather drab cover. Tangerine tint was selected 
because we thought it was rather typical of Florida. Now, a few of the 
boys have questioned our good judgment of colors. Nobody has seriously 
objected to our taste, but at least one has said that it was undignified. 


We do not want to offend the sensibilities of a most conservative bar 
and are, therefore, inviting criticisms and suggestions. 


Do you like our bright color—maybe we should say flamboyant—or do 
you want us to go out and buy a new dress of somber hues? 


We would like to have your frank opinion. We can take it. 


No September Issue Of Law Journal 


Under our postal permit we were not supposed to issue a LAW JOURNAL 
either August or September, but we got permission to publish this issue. 


There will be no issue in September, but the October number will be 
published about the first of October so it can reach the members before 
the meeting of the Conference of Delegates in Tampa on October 5 and 6. 


QUESTIONS ARISING UNDER THE PROBATE ACT 


(Continued from page 88) 


Probate Act cares for the satisfaction of judgments against the assets 
of an estate of a decedent in Florida, and should be deemed adequate. 


Considering the question of possible impairment of contract®? by the 
action of Section 123, rules of construction indicate the courts should 
hold that the substitution of allowing proof of claims is valid and involves 
no material deprivation of the creditors’ remedies®+. It may be further 
pointed out that one contracting since The Probate Act must have done 
so legally contemplating the possible applicability of the Act to the en- 
forcement of his contract*s. Hence only those who may have contracted 
with the decedent prior to The Probate Act may raise this quesiton. 


83. See note 70 (supra). 
84. Edwards v. Kearzey, 96 U. S. 595, 24 L.Ed. 798; State v. City of Lakeland, 150 So. 
508, see Buford’s dissent and cases cited. 


85. Columbia County Commrs. v. King, 13 Fla. 451; State v. Lehman, 181 So. 533, 100 
Fla. 1318. 
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THE FORUM 


STATEMENT BY SPECIAL 
JUDICIARY COMMITTEE 
OF DADE COUNTY BAR 


Our Committee is grateful to the Journal 
for publishing the article concerning our plan 
for the selection and tenure of judges which 
appeared in the June issue of the Journal. 


In response to our specific request that 
members of the Bar communicate with us, or 
with the Journal, and express their views 
upon the proposed plan, we have received a 
great many communications. We are grateful 
to the members of the Bar who have so gener- 
ously given of their time in studying the plan 
and we appreciate the communications which 
we have received. 

We are submitting for publication in the 
August issue of the Journal a letter from 
Chief Justice Davis of the Florida Supreme 
Court which we know will be read with in- 
terest by the members of the Bar. If space 
in the next or subsequent issues of the Jour- 
nal will permit, we shall ask you to ‘publish 
a number of communications which we have 
received from members of the Bar. 

Our Committee believes that the question 
of selection and tenure of judges is of para- 


mount importance and that satisfactory 
changes in the existing system can be ac- 
complished only by a complete revision of the 
Judiciary Article according to some plan 
which must necessarily be initiated and sup- 
ported by the Bar. Our Committee is opposed 
to further “patchwork” upon the Judiciary 
Article and we believe that the present is 
the appropriate time for the Florida State 
Bar Association and the local Bar Associations 
to take the lead with respect to this important 
subject and to agree upon and recommend to 
the Legislature and to the people a plan for 
complete revision of the Judiciary Article 
which, if adopted, will result in establishing 
a permanent and satisfactory judicial system. 


A satisfactory plan of revision can be 
evolved only after discussion and deliberation 
and, therefore, we renew our request that 
members of the Bar comment upon the sug- 
gestions which we have made. In the absence 
of suggestions from members of the Bar, the 
several Committees which are engaged in 
studying the subject will have no way of 
knowing whether any plan which is advanced 
is acceptable. We suggest, therefore, that 
members of the Bar continue to communicate 
with us relative to the suggestions which we 
have made. 


Article of the Florida Constitution. 


SUPREME COURT OF FLORIDA 
TALLAHASSEE 
July 3, 1934 


TO THE MEMBERS OF THE FLORIDA BAR: 


I take this method of inviting the consideration of all members 
of the Florida Bar of the plan proposed by the Dade County Bar Asso- 
ciation Special Judiciary Committee suggesting changes in the Judiciary 


I am not authorized to speak for the Supreme Court, but insofar 
as I can speak for myself, the salient principles of the Dade County Bar 
Association Committee’s plan meet my approval. 


I know nothing that deserves the study and consideration of 
the members of the Bar more than looking forward to such revision in 
our judicial system as will enable the system to meet the increased 
burdens imposed by an advancing civilization and the modern era. 


Respectfully submitted, 


FRED H. DAVIS, 
Chief Justice. 
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Is COUNTY SOLICITOR CONTROLLED IN 
ENTERING NOLLE PROSEQUI? 


BART. A. RILEY THINKS NOT. 


I read with interest the article by Judge 
Fabisinski on “The Proposed Amendment of 
the Constitution Relating to Grand Juries.” 
I am in favor of the proposed amendment. 


I believe, however, that Judge Fabisinski is 
in error when he states that the judgment 
and discretion of the county solicitor is con- 
trolled, especially wherein he says: 


“if the county solicitor should fail to 
file an information based upon _ the 
charge contained in the indictment, the 
judge of such criminal court might, with- 
out doubt, appoint an acting county 
solicitor to file such an information and 
to prosecute it to completion.” 


Section 8247, Compiled General Laws of 
Florida, 1927, provides for the appointment of 
an acting county solicitor, only first, by non- 
appointment; second, absence at a term of 
court; and three, “being present, shall from 
any cause be unable to perform the duties of 
his office.” 

Again, Judge Fabisinski says: 

“As a matter of fact, whether the prose- 
cution is commenced by indictment by a 
grand jury, or by information filed by 
the prosecuting officer, it has been al- 
most universal practice to permit the 
prosecutor to dismiss at his discretion. 
In either case, the presiding judge, if 
he saw fit, could refuse to permit dis- 
missal, and require a trial. Whether or 
not a prosecuting officer shall dismiss 
a pending prosecution depends upon cir- 
cumstances, and is governed by his cc 1- 
science and integrity, controlled some- 
what by public opinion and the power 
of the court to refuse to permit dis- 
missal, and this applies whether the 
prosecution was commenced by indict- 
ment or information.” 


I disagree with Judge Fabisinski’s conclu- 
sions, as, in my opinion, a county solicitor can 
enter a nolle prosequi without the consent or 
approval of the Judge of the Criminal Court 
of Record. This question was last briefed by 
me when Judge J. Emmet Wolfe was Judge of 
the Criminal Court of Record, in and for Dade 
County, Florida; and it was further briefed 
and argued before Circuit Judge Jefferson B. 
Browne (former Chief Justice of the Supreme 
Court). 


Judge Browne, in a very interesting opinion, 
said: 

“2. HAS THE CIRCUIT COURT JURIS- 

DICTION TO ISSUE A WRIT OF PRO- 

HIBITION IN THIS CASE, DIRECTED 

TO THE JUDGE OF THE CRIMINAL 

COURT OF RECORD? 


“I cannot take into consideration the 
extent to which the public feeling is 


vitally concerned, or the amount of pub- 
lic feeling that may exist with regard 
to this case. In reaching a conclusion, 
my guiding star is the law; my only 
hope, that I may see the light and, hav- 
ing seen it, to follow it wherever it may 
lead. 


“Section 87 of the Compiled General 
Laws of Florida, 1927, provides: 


“‘The common and statute laws of 
England which are of a general and not 
a local nature, with the exception here- 
inafter mentioned, down to the Fourth 
day of July, 1776, are hereby declared 
to be of force in this State: Provided, 
the said statutes and common law be 
not inconsistent with the Constitution 
and laws of the United States and the 
Acts of the Legislature of this State.’” 


“Looking to the English common law 
we find the rule unqualifiedly establish- 
ed that the officer in charge of public 
prosecutions has the absolute power to 
enter a nolle prosequi without the con- 
sent or approval of the Court. 

“To cite all the English authorities 
showing the very emphatic manner in 
which they have stated this rule, would 
make this opinion longer than there is 
any necessity for, particularly as The 
English common law rule has been sum- 
marized by law writers of recognized 
authority. (Citing 16 Corpus Juris, Page 
434.)” 

“IT supplement this by a citation from 
a Texas case which is interesting not 
only for its graphic declaration of the 
law, but for its rebuke to those who as- 
sume to be God’s vicegerents on earth. 


“ “How firmly the rule vesting the ex- 
clusive power in the prosecuting officer 
to dismiss a case was «¢stablished at 
common law, is forcibly and effectively 
illustrated in a conversation relating to 
the commitment for seditious language 
of certain persons belonging to a sect 
called ‘Prophets’. Lacy, one of the friends 
of the prisoners committed, assumed to 
intercede for them, and upon his con- 
ference with Lord Holt the following 
colloquy is reported: 


“Lacy: ‘I come to you, a prophet from 
the Lord God, who has sent me to thee, 
and would have thee grant a nolle prose- 
qui for Mr. Atkins, His Servant, whom 
thou hast cast into prison.’ 

“Crief Justice Holt: ‘Thou art a false 
prophet, and a lying knave. If the Lord 
God has sent thee, it would have been to 
the Attorney General, for He knows 
that it belongeth not to the Chief Jus- 
tice to grant a nolle prosequi.’” State 
ex rel., Groesbeeck vs. Anderson, (Texas) 
26 S.W. (2nd Series) 174.” 


“In the case of The Queen vs. Allen, 
1B. & S., 850, (121 English Reprint 929), 
Mr. Chief Justice Cockburn said: 
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“Tt is an undoubted power of the 
Attorney General, as representative of 
the Crown in matters of criminal judi- 
cature, to enter a nolle prosequi, and 
thereby to stay proceedings in any in- 
dictment or criminal proceeding. No 
instance has been cited, and therefore 
it may be presumed that none can be 
found, in which, after a nolle prosequi 
has been entered by the fiat of the at- 
torney general, this Court has taken 
upon itself to award fresh process or 
has allowed any further proceedings to 
be taken on the indictment.’ 


“In the same case, Mr. Justice Black- 
burn said: 


““But the power of determining 
whether the prosecution of an _ indict- 
ment shall go on or not, is entrusted 
to the Attorney General, who is the great 
law officer of the Crown; and whether 
he is right or wrong this Court can- 
not interfere.’ 


“The rule in the United States Courts 
is the same: 


“In the Confiscation Case, 7 Wallace 
454, (19 L. ed., 196), Mr. Justice Clif- 
ford said: 


““Public prosecution, until they come 
before the court to which they are re- 
turnable, are within the exclusive di- 
rection of the district attorney, and 
even after they are entered in court, 
they are so far under his control that 
he may enter a nolle prosequi at any 
time before the jury is impaneled for the 
trial of the case except in cases where 
it is otherwise provided in some Act 
of Congress.’ 


“In the United States vs. Schumann, 
27 Federal Cases, 984, Federal Case No. 
16,235, Mr. Justice Field said: 


“‘After indictment found and until 
trial commenced, his authority may be 
said to be absolute. He can then aban- 
don the prosecution at his pleasure. He 
can enter a nolle prosequi, even with- 
out the consent of the court. He can do 
this before the arraignment of the ac- 
cused; or he may do it after issue 
joined; he can do it at any time until 
the jury is impaneled; and after the 
trial has commenced he ean do it with 
the consent of the defendant.’ ” 


Among many other cases, cited, by Judge 
Browne, is that contained in the case of Tay- 


lor v. State, 49 Fla. 69, 38 So. 380. 
In concluding, Judge Browne said: 


“From the overwhelming weight of 
authority, as shown by the decisions of 
the English Courts, the Courts of Fede- 
ral jurisdiction, and, in a large majority 
of the States where this question has 
been adjudicated, I am unqualifiedly of 
the opinion that the County Solicitor 
has sole power to enter a nolle prose- 
qui, and that the Judge of the trial 


Court has no yower or control over his 
uction, nor is his approval or consent 
required to a complete disposal of a 
case.” 
Respectfully, 
BART. A. RILEY. 


EDITOR’S NOTE: 

Through courtesy both Mr. Riley and the 
editor sent copies of the above to Judge 
Fabisinski, to which Judge Fabisinski replied 
as follows: 

“T have been busy in court since I re- 
ceived the article and have not been able 
to give the matter the study that I would 
like to give it; I am prepared to concede 
that the statements made in the article 
appearing in the last issue, were stated in 
terms too positive upon the point dis- y 
cussed by Mr. Riley; but, in spite of the Se 
weight of the authority cited, I am not 
prepared to say that the county solicitor 
or other prosecutor is wholly uncontrolled 
in entering a nolle prosequi. If it were 
so, why call upon the court to cooperate 
in the entry? And then, the court might 
do indirectly, what it might not have the 
power to do directly, by refusing to dis- 
charge the prisoner and hold him for fur- 
ther action by a committing magistrate 
or the grand jury in proper cases; under 
our form of bail recognizance the prisoner } 
may not depart. without leave of court. it 
There are so many phases of the discus- 1 
sion which might be entered into, that it 
would be impracticable to prepare a reply 
in time for the next issue. 


“This matter, however, is interesting, 
and I am not so sensitive to such con- Be 
structive criticism that I have the least = 
objection to the publication of Mr. Riley’s 
article; it may provide an interesting dis- 
cussion, and if you consider it of value to 
the bar, I will, if you desire it, later pre- 
pare a discussion of the matter, although 
I do not seek the assignment. I am glad } 
that Mr. Riley raised the question, and it 
has given me much food for thought. 

“T call attention, however, to the fact 
that Mr. Riley failed to give the citation i 
of the cases where the interesting dis- a 
cussion by Justice Browne may be found.” : 


PROPOSED CONSTITUTIONAL 
CHANGES IN FLORIDA 


Considerable interest has been awakened 
in the suggested changes in the judiciary 
article of the Florida Constitution, proposed 
by the Special Judiciary Committee of the 
Dade County Bar Association. These sug- 
gestions appeared in the June issue of the 
Journal. The writer is sympathetic with the 


proposed method of selecting judges and be- ae 
lieves it may be an improvement on the 
popular election or the executive appoint- 
ment of the judiciary. However, the need for 
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constitutional change in Florida is not limited 
merely to the judiciary section. I do not 
understand why we should take several bites 
at the pie. Florida needs a new constitution. 


In each election almost in each State, and 
in the National Government, candidates are 
most vociferous in their espousal of the 
cause of economy in Government. The poli- 
ticians all unsheath their swords to cut 
governmental expense and yet in our State, 
and in other States, there has been no serious 
effort to eliminate the tremendous wastage 
through multiplicity of government. Florida 
has no need for sixty-seven counties. In 
other States leaders have been brave enough 
to urge an elimination, of many of the county 
governments. In considering the advisability 
of constitutional change, it would be well to 
heed the words of a great master of the 
science of State Government, Hon. Alfred E. 
Smith, Chairman of the Committee on County 
Reform in the State of New York, who recent- 
ly made this address at Albany: 


“If I had had my way the number of 
counties in this State, although we in New 
York are better off than some other States, 
would have been materially reduced. With 
our modern means of communication we do 
not need nearly as many. 


“The present counties, many of them, were 
erected 100 years ago when about the only 
way of getting about easy was by water. With 
train service, good roads, fast automobiles 
and airplanes it is a joke to keep these 
counties on the map merely to remain true 
to a tradition of a hundred years.” 


Some fine day the people of Florida and 
of other States are going to become sufficient- 
ly aroused over the mounting costs of govern- 
ment and political jobs to demand a ruthless 
reduction of both, and, through the orderly 
process of legislation, eliminate a scheme of 
government no longer connected with our 
modern life. 


It is very fine for the State Bar Association 
to attempt an enterprising reform of the 
State Constitution that relates to the judici- 
ary, but the problem will not be solved until 
there is an entirely new constitution and 
there is no finer time to undertake a change 
in the basic law than during a period of 
abnormal economic conditions, when every 
man has his thought on the public welfare 
through the pinch of economic depression. 
Every major charter of liberty was con- 
ceived when men’s blood ran hot and when 
a demand existed for constitutional change. 


Respectfully yours, 
HERBERT U. FEIBELMAN. 


LOCAL BAR ASSOCIATIONS 


ACTIVITIES OF LOCAL BARS 


Federal Judge Akerman addressed the St. 
Petersburg Bar Association on July 11. The 
press reports him as bitterly attacking the 
New Deal and what he called the “abdication 
of Congress in favor of bureaus and commis- 
sions. 


The Bar Association of the 17th Judicial 
Cireuit has arranged a series of Sunday night 
radio talks on various aspects of the law, 
beginning July 15. The subjects include the 
“Common Law”; a discussion of the proposed 
amendments of the Constitution to be voted 
on in November; “Training for the Bar”; 
“Selecting Judges”; “Judicial Ethics”; “Flori- 
da State Bar Association’; “American Law 
Institute”; “The Lawyer in Business”; “The 
Lawyer in Legislation”; “The Lawyer’s In- 
fluence on Public Opinion”; and “Should the 
Public Distrust the Lawyer”. 


C. L. Waller, of the Tallahassee Bar, ad- 
dressed the Tallahassee Bar on July 11, using 
as his title, “The Proposed Constitutional 
Amendments to be voted on in November.” 


TALLAHASSEE ELECTS NEW 
OFFICERS 


The Tallahassee Bar Association has recent- 
ly elected a full corps of officers for the 
ensuing year. They are as follows: 

Guyte P. McCord, President 
Curtis L. Waller, Vice-President 
W. J. Oven, Jr., Secrtary-Treasurer. 
Executive Council: 

Guyte P. McCord 

Curtis L. Waller 

W. J. Oven 

Francis B. Winthrop 

B. K. Roberts 

W. J. Oven, Jr. 


W. J. Sears, attorney and Congressman-at 
Large, addressed the Jacksonville Bar July 
12. He discussed questions that faced the 
recent session of Congress. 


The Palm Beach County Bar held a meeting 
on July 27. The meeting was unusual in that 
there were no addresses. The entire meeting 
was given over to the discussion and action on 
matters of internal interest. 


NOTICE LOCAL BAR OFFICERS 


Please appoint your delegates to the Tampa meeting October 5 and 6 and certify their 
names to the secretary at Lakeland. You are entitled to two delegates for the first fifty 
and one additional delegate for each additional twenty-five members or fraction thereof. 
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FLORIDA STATE BAR ASSOCIATION 


OFFICERS 
JOHN D. HARRIS, St. Petersburg 
President 


ED R. BENTLEY, Lakeland 
Secretary-Treasurer 
Members of the Executive Council 
Martin Caraballo, Tampa Wm. H. Rogers, Jacksonville 
C. E. Chillingworth, West Palm Beach Giles J. Patterson, Jacksonville 
Together with the President and Secretary-Treasurer 


MESSAGE OF THE PRESIDENT 


By JOHN D. Harris, President 


The Executive Council has named October 5th and 6th for the Mid- 
Year Conference of Delegates of Local Bar Associations. The meeting 
will be held in the City of Tampa with headquarters at the Terrace Hotel. 


This is the first time the Conference has ever held a two-day session but 
because of the volume of work to be done, the Executive Council thought 
best that Friday the 5th be given over to the report of the Committee on 
Revision of Criminal Procedure. This committee headed by P. L. Gaskins 
of Jacksonville has done yeoman service. 


. On Saturday the 6th the Committee on the Revision of the Judiciary 
Article of the Constitution, under the leadership of Jas. E. Calkins of 
Miami, will make its report. The members of this committee have been 
giving a great amount of their time and are performing a great service 
to the bar. 


Harris Drew’s committee will be ready to discuss their report on the 
integration of the bar during Saturday’s session. This report appeared 
in the July issue of the FLORIDA LAW JOURNAL and bespeaks for the 
Committee our commendation for its hard work. 


Your president earnestly requests that every local bar association elect 
its delegates and be represented at this Conference, which is one of the 
most important that the bar has had in recent years. 


The cooperation that has been extended to the President and the Execu- 
tive Council during these past months is greatly appreciated and your 
officers hope that through the combined efforts of everyone that this 
year will be another milestone in the progress of our bar. 


Come to Tampa on the 5th and 6th, you are expected. 


Organization Meeting Florida State Bar Association 


Minutes First Meeting Called by 
Jacksonville Bar Makes Interesting Reading 


The minutes of the organization meeting 
of the Florida State Bar Association, signed 
by George Couper Gibbs, secretary pro tem, 
given an interesting account of the first 
meeting of the Florida State Bar Association. 
This organization meeting was held in Jack- 
sonville on Tuesday, February 5, 1907, in re- 


sponse to the call of the Jacksonville Bar 
Association. 
W. B. Clarkson, president of the Jackson- 


ville Bar Association, called the meeting to 
order and presided until Honorable F. P. 
Fleming was elected temporary chairman 
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and George Couper Gibbs of-Jacksonville was 
elected temporary secretary. 


A committee on Constitution and By-Laws 
was appointed and prepared and submitted a 
proposed Constitution and By-Laws, which was 
adopted. The committee consisted of Mr. W. 
L. Palmer, Orlando, Chairman; Mr. R. L. 
Anderson of Ocala; Mr. George C. Bedell of 
Jacksonville; Mr. W. A. Carter of Tampa; 
and Mr. W. H. Eliis, Tallahassee . 


It is interesting to note that the committee 
on constitution recommended $10.00 as the 
annual membership dues and that Mr. Carter, 
who was a member of the committee, argued 
on the floor of the Convention that the dues 
should be $25.00 instead of $10.00. On final 
adoption of the Constitution, however, Mr. 
Cooper of Jacksonville succeeded in amending 
the proposed Constitution to fix the annual 
dues at $5.00 instead of $10.00. 


A significant provision of this early Con- 
stitution, in light of its most recent amend- 
ment and the present discussion of inte- 
gration of the bar, was this requirement: 


“No member of the bar residing in a 
county or city where there is a local bar 
association, shall become a member of 
this association unless he shall also be 
a member of such local bar association; 
this clause, however, shall not apply to 
the State or Federal Judges.” 


The officers elected to serve for the first 
year were as follows: Mr. Robert L. Anderson, 
president; Mr. W. A. Blount, vice-president, 
first circuit; Mr. W. H. Ellis, vice-president, 
second circuit; Mr. Ira J. Carter, vice-presi- 
dent, third circuit; Mr. Charles M. Cooper, 
vice-president, fourth circuit; Mr. George C. 
Martin, vice-president, fifth circuit; Mr. Jef- 
ferson B. Browne, vice-president, sixth cir- 
cuit; Mr. Willis L. Palmer, vice-president, 
seventh circuit; Mr. Syd L. Carter, vice- 
president, eighth circuit; Mr. Fred T. Bar- 
nett, secretary; Mr. John W. Burton, 
treasurer; and Mr. D. U. Fletcher, Mr. Wm. 
Hunter, Mr. W. A. MacWilliams and Mr. Wm. 
Hocker, members of the Executive Council. 

Those atending the first meeting, according 
to the minutes, were as follows: 

“C. C. Chillingsworth, A. E. Heyser, 
and W. I. Metcalf, Esqrs., of the Dade 
County Bar Association; 

“John W. Burton and C. C. Morgan, 
Esqrs., of the DeSoto County Bar Asso- 
ciation; 

“Syd L. Carter, Robert E. Davis, and 
J. M. Rivers, Esqrs., of the Gainesville 
Bar Association; 

“W. A. Carter, William Hunter, E. H. 
Myers, Hilton S. Hampton, Esqrs., of the 
Hillsborough County Bar Association; 

“W. B. Clarkson, C. D. Rinehart, John 
E. Hartridge, D. U. Fletcher, C. M. Cooper, 
W. B. Young, John L. Doggett, F. P. 
Fleming, and William H. Baker, Esqrs., 
of Jacksonville Bar Association; 


“Jcfferson B. Browne, Esqr., of the 
Key West Bar Association; 

“J. Hamilton Gillespie and O. K. Reaves, 
Esqrs., of the Manatee County Bar As- 
sociation; 

“John C. Jones, A. McCallum, and W. 
L. Palmer, Esqrs., of the Orange County 
Bar Association; 

“W. H. Ellis, Esq., Attorney General, 
Tallahassee; 

“J. M. Cheney, Esqr. (by H. H. Eyles) 
United States District Attorney; 


“Tsaac A. Stewart, Esq., of DeLand; 

“Henry W. Bishop, Esqr., of Eustis; 

“James E. Calkins, Esq., of Fernandina; 

“C. Fabian Law, Esqr., of Green Cove 
Springs; 

“T. P. Lloyd, Esqr., of Inverness; 

“H. E. Carter, J. B. Johnson, Cary A. 
Hardee, A. E. Leslie, J. P. Lamb, Frank 
Reese, L. E. Roberson, and Fred W. But- 
ler, Esqrs., of Live Oak; 

“Max M. Brown, Esqr., of Macclenny; 


“R. L. Anderson, H. L. Anderson, and 
William Hocker, Esqrs., of Ocala; 


“A. Z. Adkin, J. E. Futch, and A. V. 
Long, Esqrs., of Starke; 


“Albert H. Mickler, W. W. Dewhurst, 
and W. A. MacWilliams, Esqrs., of St. 
Augustine; and, 

“DP. L. Gaulden, Esqr., of Titusville.” 
There is a notation in the minutes that 

during the session the following telegram 
was received: 


“We members Polk County Bar wish 
you to enroll us as members, vote our 
proxies. C. A. Boswell, I. G. Wilson, J. 
W. Brady, Wilson and Wilson.” 


By motion, these gentlemen signing the tele- 
gram were voted enrolled as members along 
with those attending the meeting in person. 

And so ended the organization meeting of 
the Florida State Bar Association, which has 
continued to grow in strength and effective- 
ness for twenty-seven years. 


UNUSUAL TALK To GRAND JURY 


An unusual divergence in Circuit Judges’ 
address to grand juries was made by Judge 
L. L. Fabisinski of the First Circuit the latter 
part of July. Judge Fabisinski strongly recom- 
mended the passage of the proposed Constitu- 
tional amendment to reduce the number of 
judicial circuits in the state—which might even 
eliminate his own position. The Judge gave a 
most enlightening discourse to the grand jury 
on all of the proposed zmendments which will 
be voted on in November, but particularly 
stressed two proposed amendments which will 
save, he stated, $379,000 yearly to the people 
of the state. These were the re-circuiting 
amendment, expected to save $110,000 and the 
amendment to eliminate grand juries in certain 
cases, which will save an estimated $269,000 
annually. 
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FIFTEENTH PRESIDENT 
1922-23 


JUSTICE ARMSTEAD BROWN 


Tallahassee 
Mr. Justice Armstead Brown was born in 
Talbotton, Georgia, June 6, 1875. He was 
raised partly in Georgia and partiy on a 


farm near Micanopy in Alachua County, Flori- 
da. On account of financial reverses suffered 
by his father, Judge Brown was forced to 
go to work at the age of fourteen. At six- 
teen he was secretary to General John B. 
Gordon who was then Governor of Georgia. 
A little later he studied law while working 
as stenographer in the office of King & 
Spalding, distinguished attorneys of Atlanta. 
At twenty-two he finished his study of law 
in the office of his Uncle, Justice J. R. Dow- 
dell, of LaFayette, Alabama, who was after- 
wards Chief Justice of Alabama, and after 
being admitted to the bar in 1897, practiced 
law in LaFayette until 1905, when he moved 
to Montgomery, Alabama. 


After three and a half years he was ap- 
pointed, and the following year, elected, to one 
of the two judgeships on the highest trial 
court of Montgomery. He remained on this 
court six years, when, early in 1915, he re- 
signed to move to Florida, and again enter 
the general practice of law, locating first in 
Jacksonville. He moved from Jacksonville to 
Miami in 1917, where he practiced continuous- 
ly until his appointment to the Supreme 
Court of Florida in Jun, 1925, to succeed 
Judge Jefferson B. Browne. He was nomi- 
nated and elected in 1926 to fill the remain- 
ing two years of the unexpired term; and in 
1928, he was renominated and reelected for 
the full term, which expires in January, 1935. 


He was recently renominated without oppo- 
sition in the Democratic primary, in June of 
this year, for another full term. 


Early in his career on the Supreme Court 
bench, Justice Brown was elected and served 


a term as Chief Justice of the Supreme 
Court. He has long been a member of the 
American Bar Association and also of the 
State Bar Association, having served as Presi- 
dent of the latter in the years 1922-23. Judge 
Prown has the distinction of having been a 
successful practicing lawyer throughout his 
career as a lawyer. That he was successful 
as a citizen in his adopted home in Miami, 
Florida, where he still keeps his citizenship 
and owns a home, is shown by the fact that 
he was chosen the second President of the 
Dade County Bar Association and the first 
President of the Miami Kiwanis Club. 


An interesting feature of Judge Brown’s 
administration was his effort to found a Law 
Journal, and failing to find it practical to do 
so recommended that the dues be reduced 
from $10.00 to $5.00 until such time as a 
publication could be started. 


NEW MEMBERS OF FLORIDA BAR 


The Florida Board of Law Examiners has 
announced the names of seventeen applicants 
who passed the June examination. It appears 
that seventeen out of sixty-four applicants 
passed and were granted licenses to practice 
law. Those successfully passing the exami- 
nation are as follows: 


Clinton N. Ashmore, Tallahassee 
Clarence Ewell Brown, Lake City 
Lawrence Young Douglas, Dunedin 
Marry Dietz, West Palm Beach 

L. R. Davis, Jacksonville 

Malvern B. Finkelstein, Jacksonville 
Edgar G. Hamilton, West Palm Beach 
Abner M. Israel, Albany, Georgia 
Henry Taylor Jones, Jacksonville 

T. V. Kiernan, St. Petersburg 

A. G. McArthur, Callahan 

Robert W. Robertson, Tallahassee 

Paul E. Savonis, New Briton, Conn. 
Joseph C. Strickland, Tampa 

Harry O. Traylor, Miami 

Robert B. Underwood, DeFuniak Springs 
Edgar W. Waybright, Jr., Jacksonville. 


JUDGE EDMUNDS WEDS 


J. Ollie Edmunds, Judge of the County 
Court of Duval County, and an active mem- 
ber of the Florida State Bar Association, on 
July 17 took as his bride Miss Emily Caroline 
Bryant of Spartanburg, S. C. The press de- 
scribes the bride as “A graceful, slender, dark 
haired type, the picture of beauty.” Mrs. 
Edmunds has been supervisor of public school 
music at Landon High School for the past 
three years. 
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SEVENTEENTH PRESIDENT 
1924-25 


JOHN H. CARTER 
Marianna 


John H. Carter, of Marianna, was the As- 
sociation’s president in 1924-25. Mr. Carter is 
a native of Florida, having been born and 
reared in Jackson County, and spent the 
greater portion of his life there. He was 
educated in the state, and received an A.B. 
degree from the University of Florida. His 
practice at the bar has been active and highly 
successful. He was elected president of the 
Florida State Bar Associaiton at the Tampa 


meeting in 1924, without opposition, and served 


his term with distinction. 

He is the author of the act creating the 
State Board of Law Examiners now on the 
statute books, having prepared it during his 
term of office at the request of the Executive 
Committee. When it was completed, it was 
approved by the Executive Committee, then 
by the Association in annual session, section 
by section. He assisted the incoming presi- 
dent with other members of the Association 
in procuring its passage by the Legislature 
of 1925. It has remained practically unchanged 
since the original draft. 

Mr. Carter is a member of his local bar 
association, the Florida State Bar Association, 
and the American Bar Association. 

Mr. Carter continues to serve willingly and 
well on any committee of the State Asso- 
ciation to which he is appointed. 


L. A. Grayson, a member of the Tampa Bar, 
was recently elected chairman of the Hills- 
borough County Democratic Executive Com- 
mittee. 


NEW MEMBERS FLORIDA 
STATE BAR ASSOCIATION 


The following men were elected members 
of the Florida State Bar Association at the 
meeting of the Executive Council on August 
4, 1934: 

Robert L. Hughes, Jr., Bartow 
Jas. D. Bruton, Jr., Plant City 
H. E. Couchman, Daytona Beach 
W. Wallace Shafer, Haines City 
T. G. Futch, Lessburg 

C. A. Savage, Ocala 

James M. Smith, Jr., Ocala 

Carl F. Crossley, Ocala 

A. P. Buie, Ocala 

Wallace E. Sturgis, Ocala 
Alonzo P. Meadows, Ocala 

T. W. Conely, Jr., Okeechobee 
W. Raleigh Petteway, Tampa 
Harry L. Thompson, Clearwater 
Julian E. Ross, Ft. Lauderdale 
Archie Clement, Tarpon Springs 
W. W. Colson, Jr., Miami 

A. N. Spence, Miami 

E. W. Monrose, Jr., Tampa 
Fairfax T. Haskins, Sebring. 


SPECIAL COMMITTEES HOLD MEETINGS 


Much activity on the part of the special com- 
mittees of the Florida State Bar Association 
is in evidence. On August 4th by mere co- 
incidence two of the important special commit- 
tees held meetings in Jacksonville simul- 
taneously with a meeting of the Executive 
Council. The meetings were all held separate- 
ly. 

The commitee on the Revision of the Ju- 
diciary Article of the Constitution, under the 
chairmanship of Jas. E. Calkins, met in Giles 
Patterson’s law library. The members of this 
committee are: 


R. H. Anderson, Jacksonville; T. M. Shackle- 
ford, Tampa; R. F. Maguire, Orlando; Wm. H. 
Watson, Pensacola; C. O. Andrews, Orlando; 
and C. E. Chillingworth, West Palm Beach. 


The committee on Criminal Procedure, under 
the chairmanship of P. L. Gaskins, met in Mr. 
Gaskins’ office. The members of this com- 
mittee are: 

J. C. Adkins, Gainesville; E. W. Davis, Or- 
lando; William Fisher, Pensacola; Herbert S. 
Phillips, Tampa; Millard B. Smith, Titusville; 
John P. Stokes, Miami; W. L. Tilden, Orlando; 
and Wm. A. Hallowes, ill, Secretary, Jackson- 
ville. 

The Probate Committee has also been called 
to meet in Jacksonville on August 17 and 18. 


John D. Harris, President of the Florida 
State Bar Association, addressed the Tampa 
Bar Association on July 10. He advocated 


weeding out those who failed to live up to 
the prescribed ethics of the profession, and 
discussed plans of the State Association de- 
signed to raise educational requirements for 
admission. 
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Executive Council Holds Meeting 


The Executive Council of the Florida Bar Association met in Jack- 
sonville on Saturday, August 4. Those attending the meeting were: John 
D. Harris, President; Ed R. Bentley, Secretary and Editor of the Law 
Journal; Giles Patterson, Martin Caraballo and Wm. H. Rogers. 


Twenty applicants were elected to membership in the Florida State 
Bar Association. Their names appear elsewhere in this issue. 


The program for the Mid-Year Conference was discussed and after 
taking account of the amount of work to be done, it was decided to hold 
a two-day session in Tampa on the 5th and 6th of October; the first day 
to be devoted to the study of the report of the Committee on Criminal 
Procedure, and Saturday to be given over to a discussion of the report of 
the Committee on Revision of the Judiciary Article of the Constitution. 


Plans for the annual meeting were discussed, but since there were no 
invitations, the matter was held over until the October meeting of the 
Council. 


It was brought out in the meeting that the expense of holding the 
annual convention has become so great that there are only a few towns 
in the state willing to undertake the task of entertaining the Association. 
It was the feeling of the Executive Council that the bar ought to be self- 
sustaining like most other associations. To that end it was decided that 
hereafter a registration fee of $2.00 per person would be collected from 
those attending the convention, this money to be used to cover cost of 
entertaining the annual convention, thereby lessening the financial load 


heretofore placed on the shoulders of the host bar. 


LARGE DELEGATION To ATTEND 
AMERICAN BAR ASSOCIATION 


The Florida State Bar Association will be 
well represented at the meeting of the Ameri- 
ean Bar Association to be held in Milwaukee, 
August 28-31. The delegates will be headed 
by Colonel W. E. Kay of Jacksonville. Others 
who have reported that they expect to attend 
the meeting are as follows: 


H. L. McGlothlin, St. Petersburg; Olin E. 
Watts, Jacksonville; George P. Garrett, Orlan- 
do; Hilton S. Hampton, Tampa; Sam H. Mann, 
Jr., St. Petersburg; John Ziegler, West Palm 
Beach; E. Harris Drew, West Palm Beach; 
Judge Elwyn Thomas, Fort Pierce; Judge L. 
W. Merriman, Vero Beach; Austin L. Richard- 
son, St. Petersburg; Thomas Shackleford, Tam- 
pa; Giles Patterson, Jacksonville; Wm. H. 
Rogers, Jacksonville; John D. Harris, St. 
Petersburg; Martin Caraballo, Tampa; W. I. 
Evans, Miami; Scott Loftin, Jacksonville; and 
Ed E. McCarthy, Jacksonville. 


It is probable that many whom we do not 
know about will join the delegation. Florida 
lawyers are much interested in the prospect 
of one of their members, Scott Loftin, of 
Jacksonville, being in all probability elected 
the next president of the American Bar Asso- 
ciation. 


NOTES AND PERSONALS 


Thos F. Fleming of the Ft. Lauderdale Bar, 
was recently elected president of the Ft. 
Lauderdale Chamber of Commerce. 


Judge N. Dwight Ford, well known member 
of the Manatee County Bar, has been appoint- 
ed Conciliation Commissioner under the Fed- 
eral Bankruptcy Act for Manatee County. The 
appointment was made by Judge Alexander 
Akerman. 


Wm. N. Gober, former United States Dis- 
trict Attorney, and member of the Tampa 
Bar, has been appointed by Judge Aker- 
man as Standing Master in Chancery succeed- 
ing Burton G. Henson, also of Tampa. 


L. Carl Curry, Referee in Bankruptcy at 
Miami ,and widely known Floridian was recent- 
ly elected president of the National Asso- 
ciation of Referees in Bankruptcy. This is 
a signal honor which has come to a member 
of the Florida Bar. 


Announcement has been received that Fred 
H. Kent, formerly with the firm of Knight, 
Adair, Cooper & Orsborne, has opened his office 
for the general practice of law at 903-4 Florida 
National Bank Building, Jacksonville. 
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Wm. P. Gregory, who has practiced law in 
La Belle, Florida, for the past twenty years, 
died on July 27 at the age of 82 years. 


Ralph A. Marsicano, assistant city attorney 
of Tampa, has been elected Grand Knight of 
Tampa Knights of Columbus. 


County Judge S. J. Overstreet, one of the 
pioneer residents of Titusville, died on July 
29. 


Wm. N. Ellis, of Orlando, has been re- 
appointed as Referee in Bankruptcy. Nathan 
Graham, former Assistant United States Dis- 
trict Attorney in the Tampa office, was recent- 
ly appointed by Judge Akerman as Referee 
in Bankruptcy succeeding H. P. Baya, also 
of Tampa. 


PROBATE COMMITTEE WANTS 
SUGGESTIONS 


The Probate Committee of the Florida State 
Bar Association will hold a two day meeting 
in Jacksonville on August 17 and 18, at which 
time all recommendations, criticisms and sug- 
gestions relating to improvement of the Pro- 
bate Act of 1933 will be carefully considered 
in the preparation of a bill which will be 
recommended to the Association by the Com- 
mittee at the next annual meeting for ap- 
proval or disapproval and if approved, present- 
ed to the 1935 Legislature. 


The Committee desires to have the benefit 
of views and experiences of all lawyers and 
Judges and they will appreciate any and all 
suggestions which are made to the committee; 
in fact, they are encouraging and inviting 
such suggestions to be made. 


CASES AND COMMENTS 
An Equitable Plea At Common Law Allowed 


In a Suit to Collect Difference Between Mortgage Debt and Sale Price of Mortgaged 
Property When Sale Price Was Less Than Fair Equitable Value 


In the Cireuit Court of the Fourth Judicial 
Circuit of the State of Florida in and for 
Duval County. Appeal Case No. 1017. 


G. G. Lamar, otherwise known as 
George Glen Lamar, 


Appellant, 
Vs 
Susan M. Hodge, a widow, 
Appellee. 


Appeal from the Civil Court of Record of 


‘Duval County, Florida: 


OPINION 


This cause is in this Court because of the 
alleged erroneous ruling of the lower court 
in granting the motion of the plaintiff in 
that Court, appellee here, to strike the amend- 
ed plea of the defendant below, appellant here, 
to the first count of plaintiff’s declaration, 
and following such ruling its consequent 
striking of such plea and entry of final judg- 
ment. 

The first count of plaintiff’s declaration 
is as follows: 

“The defendant on the 21st day of June, 
A. D. 1929, by his own promissory notes, 
which were also signed by his wife, Anna 
Belle C. Lamar, promised to pay to the plain- 
tiff the sum of $3,300.00, one note being in 
the sum of $500.00 and the other note being 
in the sum of $2,800.00; that defendant 
promised to pay to the plaintiff the $500.00 
note two years after date and the $2,800.00 
note three years after date; that defendant 
promised to pay interest on the principal of 
each and both of these notes at the rate of 
eight per cent. per annum, payable quarterly, 
from date until paid; that defendant promised 


to pay both principal and interest of each 
of these notes at the office of Charles A. 
Power at Jacksonville, Florida; that the prin- 
cipal and interest on either or both of these 
notes has not been paid, excepting only that 
there was paid to the plaintiff on the 3rd day 
of April, A. D. 1933, the interest on both of 
said notes to said date, in the sum of $338.80, 
and there was likewise paid on the said date, 
to-wit, April 3, 1933, the sum of $1712.40 on 
the principal of both of said notes; that 
there still remains a balance of $1587.60 as 
principal overdue and unpaid, together with 
interest thereon at the rate of eight per 
cent. per annum from the said 3rd day of 
April, A. D. 1933; and plaintiff avers that no 
part, either of the principal or interest upon 
said remainder of said note, has been paid, 
and plaintiff claims $2,900.00 damages. Copy 
of notes attached as bill of particulars.” 

The amended plea upon which attack was 
made by plaintiff is upon equitable grounds 
and is as follows: 

“Comes now the defendant, by his under- 
signed attorneys, and for defense on equitable 
grounds to the first count of the declaration 
filed herein, says: 

“That the note herein sued upon was se- 
sured by a mortgage on real estate in Duval 
County, Florida, which said mortgage is 
recorded in Mortgage Book 467, at page 3875 
of the current public records of said county; 
that after default in payment of said note 
the plaintiff subsequently instituted suit in 
the Circuit Court of Duval County, Florida, 
for the foreclosure of said mortgage, to which 
said foreclosure suit this defendant was made 
a party defendant; that on to-wit: February 
16, A. D. 1933, final decree in said foreclosure 
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suit was rendered; that in and by said final 
decree the total amount found due the plain- 
tiff by reason of said note and mortgage 
was the sum of Four Thousand Two Hundred 
Eighty-seven Dollars and Thirty-seven Cents 
($4,287.37); that said final decree provided, 
among other things, that if said sum was not 
paid forthwith, the property incumbered by 
said mortgage should be sold to the highest 
bidder for cash, but the plaintiff was per- 
mitted to become the purchaser of the said 
property without the necessity of paying cash 
except to the extent of the costs of said fore- 
closure suit and attorneys’ fees; that the said 
sums found to be due were not paid and said 
property was put up for sale and plaintiff 
bid in said property for the sum of Twenty- 
seven Hundred ($2,700.00) Dollars; that there 
were no other bidders at said sale and the 
said sum of Twenty-seven Hundred Dollars 
was an arbitrary bid and did not represent 
the fair and equitable value of said property 
at the time of said sale; that the fair and 
equitable value of said property at the time 
of said sale was in excess of the sum of 
Four Thousand Two Hundred Eighty-seven 
Dollars and Thirty-seven Cents ($4,287.37), the 
sum found to be due plaintiff in said final 
decree of foreclosure, and was, at the time of 
said sale, of the value of Forty-five Hundred 
($4,500.00) Dollars; that if said plaintiff is 
permitted to have said property of the value 
of Forty-five Hunderd Dollars and also pro- 
cure judgment for an alleged deficiency based 
upon the difference between the arbitrary 
amount bid by plaintiff and the said indebted- 
ness, the plaintiff will be unduly enriched 
and in equity and good conscience should not 
be permitted to obtain judgment against de- 
fendant for any sum whatsoever.” 


It will thus be seen that in her action 
plaintiff, the purchaser at a foreclosure sale 
in a suit instituted by her to subject the 
mortgaged property, theretofore owned by the 
defendant and mortgaged to secure the pay- 
ment of the notes referred to in plaintiff’s 
declaration, seeks in a law action to recover 
the difference between the purchase price 
paid by her at such sale and the amount of 
the alleged indebtedness, evidenced by the 
notes sued upon. 


It is contended that the rulings of this 
Court are conflicting and, therefore, neither 
binding upon the lower Court. In this con- 
tention counsel for the appellee is in error, 
as the ruling of Honorable Daniel A. Sim- 
mons, in the case in this Court of Goodrich 
vs. Green, No. 10141-L, where he very properly 
held a plea on equitable grounds setting up 
that a third person had purchased the mort- 
gaged property for a sum less than its fair, 
equitable value, was insufficient, for the plain- 
tiff in that suit, the mortgagee in the fore- 
closure suit had not received, either in money 
or property, the mortgagor’s debt, which the 
mortgagor contracted le should receive. 


There is nothing inconsistent in Judge 
Simmons’ ruling and the ruling of this Court 
in the case of Penn Mutual Life Insurance 


Company vs. Moscovitz, case No. 12280-E, 
wherein the facts were similar to those in 
the case at bar and where this Court sus- 
tained such a plea. 

For many years this Court has clearly 
differentiated between the value of property 
soid at foreclosure sales, to the mortgagee, 
and the real, equitable, value of such property 
at the time of such sale when an application 
hus been made to it to enter a deficiency 
decree, and, in the exercise of the discretion 
vested in it by law, depending upon the dif- 
ference between the price paid at the sale 
and the property’s real, equitable, value, 
either entered a decree for the entire amount 
of such difference, where the values were 
the same and no other equitable defense was 
shown, refusing to enter such deficiency where 
it was shown to the Court that the property’s 
real, equitable, value, liberally construed in 
favor of the mortgagee, was equal to the 
mortgage indebtedness, or for such difference 
between the real, equitable, value, always 
liberally construed in favor of the mortgagee, 
and the mortgage indebtedness. And this to 
the end that equity might be done and that 
there might be no unjust, unconscionable, 
and inequitable enrichment, of the creditor 
at the expense of the debtor. 

The law provides that in all suits for 
the foreclosure of mortgages heretofore or 
hereafter executed the entry of a deficiency 
decree for any portion of a deficiency, should 
one exist, shall be within the sound judicial 
discretion of the Court. Chapter 13625, Laws 
of Florida, 1929, (Section 5751 Compiled 
General Laws of Florida, 1927), Section 1, 
Chapter 11993, Law of Florida, 1927. This 
law provides that the complainant shall have 
the right to sue at common law to recover 
such deficiency. The latter (1929) act, how- 
ever, denies the right to maintain such a suit 
at law against the original mortgagor, or 
mortgagors, in cases where the mortgage is 
for the purchase price of the property in- 
volved and where the original mortgagee be- 
comes the purchaser thereof at foreclosure 
sale and also is granted a deficiency decree 
against the original mortgagor, or mortgagors. 


Under this law there is nothing which 
would prevent any defense the defendant 
might have to the entry of a judgment for the 
entire difference between selling price and 
real value of property when sold at forced 
sale and for cash, such as is done in sales 
in foreclosure proceedings, and the _ real, 
equitable value of such property. The amend- 
ed plea does not present a question, of the 
setting aside of the sale in the foreclosure 
proceedings and thus become a collateral at- 
tack upon the judgment of the court con- 
firming such sale. It is not a question of 
inadequacy of price at such a sale under 
the circumstances thereof. It is a question 
as to whether the buyer, the mortgagee and 
original lender, shall recover his debt by his 
purchase at such sale of property, the value 
of which fairly and equitably exceeds or 
equals the value of such debt, and in addition 
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thereto obtain a judgment over in any a- 
mount, however small. 


The Supreme Court we believe to be square- 
ly committed to the doctrine that the right to 
a deficiency decree may be determined in an 
equity foreclosure suit and such decree when 
made is binding upon the parties. Atlantic 
Shores Corp. vs. Zeterlund, 103 Fla. 761, 138 
So. 50, Cragin vs Ocean & lake Realty Co. 
101 Fla. 1824, 183 So. 569, Taylor vs Prine, 
101Fla. 967, 182 So. 464. 

The question of deficiency decree does not 
arise until there has been a_ sale of the 
mortgaged property, and, if the property sells 
for enough to pay the mortgage indebtedness 
in money there is no deficiency no matter 
what the fair value of said property may be, 
but where the purchase price is less than the 
mortgage indebtedness then and then only does 
a question arise should a deficiency decree 
be asked for. Though Judge Strum, expressed 
some doubt because of the rulings in Etter 
vs. State Bank, 76 Fla. 203, 79 So. 725, and 
Jacksonville Loan Co. vs. National Mercantile 
Co. 77 Fla. 825, 82 So. 292, as to the right 
to consider evidence of equitable real value 
at the time of the sale taken subsequent to 
the confirmation of the sale, Taylor vs. Prine, 
supra, So. text p. 466, a consideration of the 
time when such question alone arises must 
inevitably lead to the conclusion that it is 
then and then only when evidence should be 
submitted of the equitable real value of said 
property. 

Under the laws of this State, where there 
are two separate jurisdictions of equity and 
common law, it has been provided by statute 
that the defendant in any cause in any of 
the Courts of this State in which, if judgment 
were obtained, he would be entitled to relief 
against such judgment on equitable grounds, 
may plead by plea or subsequent pleading the 
facts which entitle him to such relief by way 
of defense. If it shall appear to the Court 
that any such equitable pleading cannot be 
dealt with by a court of law, so as to do 
justice between the parties, such court may 
order the same to be struck out on such 
terms as to costs and otherwise as it may 
deem reasonable. Sections 2685 and '26387, 
Revised General Statutes, 1920, Sections 4301 
and 4303, Compiled General Laws, 1927. The 
right to interpose such a plea is defensive. 
Pensacola Lumber Co. vs. Sutherland-Innes 
Co. 50 Fla. 39 So. 789. In Walls vs. Endel 
20 Fla. 86, text pp 97 and 98, Chief Justice 
Randall said: “Any fact which clearly proves 
it to be against conscience to execute a judg- 
ment at law of which the complainant could 
not have availed himself in a court of law 
will induce a court of equity to enjoin the 
judgment.” While under the cases of Bond 
vs. Hewitt, Fla... 149 So. 606, Sea- 
board Air Line Railway Co. vs. Dorsey, —.. 
Fla........., 149 So. 7&9, and Meyer vs. Florida 
So. 601, it is contended by the appellee our 
Supreme Court is committed to the doctrine 
that an equitable plea to be sufficient in an 


action at law must contain averments of fact, 
which, if alleged in a bill in equity, would 
entitle the defendant to relief against a judg- 
ment if obtained at law, appellant contends 
that any facts that may be set up in a plea 
so long as they are on equitable grounds are 
sufficient. In discussing the test of an equit- 
able plea, Mr. Crandall in his work on “Flori- 
da Common Law Practice,” Section 67, says: 
“In applying this enactment (Section 4310 
Compiled General Laws, 1927, Section 2635, 
Revised General Statutes, 1920), Day says 
that the English Courts adopted the following 
rule, ‘that a plea can only be supported at 
law on equitable grounds where an absolute, 
unconditional and perpetual injunction would 
be granted in equity; so that when a plea is 
followed by a common law judgment, com- 
plete and final justice may be done between 
the parties.’ This test was not strictly en- 
forced, as one case (Allen vs. Walker, L.R. 
5 Exch. 187, 191), cited by the above writer 
called attention to the fact that the only test- 
given by the Statute is whether or not the 
court of equity would give relief on equitable 
grounds and a plea was held good which did 
not afford ground for a perpetual injunction. 
Our Court follows this latter doctrine and 
is very liberal in allowing defense on equit- 
able grounds. (Hobbs vs. Chamberlain, 55 
Fla. 661, 45 So. 988; Blackshear Mfg. Co. vs. 
Fralick, 88 Fla. 589, 102 So. 753).” 

Surely nothing would so appeal to the con- 
science of a chancellor in moving him to en- 
join a judgment at law for a deficiency than 
the fact that the fact that the mortgagee- 
creditor had obtained the value of his indeb- 
tedness and by such judgment was seeking 
to recover an amount over and above the 
mortgage debt. 


The proceeding in the lower court is in 
no manner summary in its nature nor does 
it present any matter of which such Court 
should not do full justice between the parties. 
The plea being defensive in its nature, if fully 
proven, would simply prevent the plaintiff 
from the recovery of any sum in addition 
to the indebtedness of the defendant to him, 
or, if the property was of less value than such 
indebtednes swould prevent recovery of more 
than the difference between its value and 
such indebtedness. Evidence upon the real, 
or equitable, value of the property could be 
submitted to the jury and they could, by 
their verdict, determine the amount, if any, 
still due to the plaintiff. 


In Provost vs. Swinson, 109 Florida 42, 
146 So. 641, text 643, the Supreme Court 
through Mr. Justice Buford, said: “When 
the complainant filed his bill in equity to 
foreclose the mortgage and therein prayed 
for a deficiency decree, he elected that forum 
in which to have his right adjudicated and 
became bound by that choice. He was not 
compelled to invoke the jurisdiction of the 
chancery court for a deficiency decree having 
the force and effect of a judgment; but, hav- 
ing done so, he precluded himself from invok- 
ing the same or any other jurisdiction to 
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enforce the payment of the claim upon which 
he sought that decree, at least until such 
time as the chancellor had determined whether 
or not he would assume to exercise the juris- 
diction of determining whether or not a de- 
ficiency decree should be entered; and, if 
the chancellor in due course should assume 
jurisdiction to determine that issue, and 
should hold that the complainant was not 
entitled to a deficiency decree in any amount, 
the complainant would be barred by such 
decree from attempting to enforce his claim 
in any other jurisdiction. Or, if the chancel- 
lor, assuming jurisdiction to determine that 
matter, should grant a deficiency decree in 
any amount, the parties would be bound by 
that decree, unless it should be reversed on 
appeal.” 

Was it the intent of the Legislature as 
construed by the Supreme Court to grant 
the right to the plaintiff in a foreclosure pro- 
ceeding to submit the matter of his being en- 
titled to a deficiency decree to the court on 
its equity side, and this whether the defendant 
submitted to such submission, or not, with- 
out a jury, and make the judgment final, 
and then refuse to permit such question to 
be settled by the same court, or any common 
law court having cognizance of the action 
at law, for such deficiency, under an equitable 
plea averring the same matters which, in 
equity, would have availed the defendant as 
a complete, or partial, defense as to such de- 
ficiency? Such an imperfect functioning of 
justice could not have been contemplated. 
It would enable a mortgagee-plaintiff in a 
suit in equity to bid in property given as 
security for the indebtedness and which might 
be fairly of, or exceed, the value of such 
indebtedness at a sum much less than its 
real value, or equitable, value, but not so 


inadequate in value as to prevent the con- 
firmation of a sale, under conditions exist- 
ing at the time thereof. He could then pro- 
ceed at common law, secure a judgment for 
the difference between the sale price at fore- 
closure and the indebtedness, and thus become 
the owner of the property and the owner 
likewise of a judgment upon which he might 
obtain an execution and levy and sell other 
property of the mortgagor-defendant, thus ob- 
taining inequitably and unconscionably a far 
greater amount than the mortgagor-debtor 
ever contracted to pay. 


Whatever may be the test ultimately de- 
cided upon by the Supreme Court, it appears 
to this Court that the plea sufficiently avers 
facts which would entitle the defendant to re- 
lief against the execution upon a judgment 
in the law action and, so tested by the yard- 
stick of the appellee, we find the plea suf- 
ficient. 


The Court knows of common knowledge 
and from the frequently-given testimony be- 
fore it that neither now, nor for a long time 
past, has there been any market for real 
estate and yet we know that there is a real 
value to it that is very different from the 
compulsory cash and often, arbitrary, sale 
price at a foreclosure sale. We fully realize 
and grant that the mortgagee is entitled to 
the value of his loan and, where he is neither 
directly, nor indirectly, the purchaser, that 
he is entitled to the difference between the 
selling price at a foreclosure sale and the 
mortgage indebtedness. 

The judgment of the lower court should be 
set aside. 

(Signed) GEORGE COUPER GIBBS, 


Judge. 


Improvements In Bankruptcy Administration 


Lawyers are generally conversant with the fact that during the second 
session of the 73rd Congress there were three major changes in bank- 
ruptcy legislation—The Frazier-Lemke Farm Bankruptcy Act, the Cor- 
porate Reorganization Act, and the Wilcox Municipal Bankruptcy Act, 
but few have observed that the Corporate Bankruptcy Act undertook 
to remedy existing bankruptcy legislation in several important particulars. 


One of the most important changes under- 
taken was to outlaw the practice of appoint- 
ing one person or trust company as receiver 
or trustee in all cases. Such was the practice 
in New York following the bankruptcy dis- 
closures under Colonel Donovan. The Federal 
Judges decided to appoint the Irving Trust 
Company in all cases, and this practice has 
been in existence for the past six years. Ef- 
forts of various bar associations in New York 
to change the rule were stoutly opposed during 
the last session of the New York Assembly. 
A bill was passed prohibiting trust companies 
from serving in the capacity of bankruptcy 
receiver or trustee, but this bill was vetoed 


by Governor Lehman. Thereupon, effort was 
made to have Congress legislate on the sub- 
ject, with the result that the Corporate Re- 
organization Act, approved June 7, 1934, con- 
tains this significant provision: 

“Sec. 3. In the administration of the 
Act of July 1, 1898, entitled “An Act to 
establish a uniform system of bank- 
ruptcy throughout the United States’, 
approved July 1, 1898, as amended, the 
district court or any judge thereof shall, 
in its or his discretion, so apportion ap- 
pointments of receivers and trustees a- 
mong persons, firms, or corporations, or 
attorneys therefor, within the district, 


oh 
H 


110 FLORIDA LAW JOURNAL 


eligible thereto, as to prevent any person, 
firm, or corporation from having a mo- 
nopoly of such appointments within such 
district. No person shall be appointed as 
a receiver or trustee who is a near rela- 
tive of the judge of the court making 
such appointment. The compensation al- 
lowed a receiver or trustee or an attorney 
for a receiver or trustee shall in no case 
be excessive or exorbitant, and the court 
in fixing such compensation shall have 
in mind the conservation and preservation 
of the estate of the bankrupt and the 
interests of the creditors therein.” 


It will be observed that this legislation is 
so worded as to prevent the successive ap- 
pointment of individuals, as is the practice 
in some jurisdictions. 

As a result of this law the Irving Trust 
Company has announced that it will with- 
draw completely from the receivership field. 
Objection to its appointment was brought a- 
bout through testimony before Congress that 
the company, during the period of its appoint- 
ment, had made in excess of $150,000.00 in 
distributing over $12,000,000.00 to creditors, 
while four law firms alone had made in 
excess of $1,000,000.00 in fees, approximately 
half the amount that had been earned through 
bankruptey administration by 356 other at- 
torneys that had been appointed by the Irving 
Trust Company. It was to end this monopo- 
listie practice that Congress enacted the 
above law. 

Section 63 (a) of the National Bankruptcy 
Act, Which defines the debts that are provable 
against an estate, was amended to include 
the following: 


“(a) Debts of the bankrupt x x x (6) 
founded upon an industrial accident com- 
mission, or other commission, body or 
officer, of any State or Territory having 
power or jurisdiction to make awards as 
workmen’s compensation in case of in- 
jury or death for injury prior to ad- 
judication; (642) the amount of any 
damages, as evidenced by a judgment of 
a court of competent jurisdiction, in any 
action for negligence instituted prior to 
adjudication of defendant in such action 
in bankruptcy and pending at the time 
of the filing of petition in bankruptcy, 
whether voluntary or involuntary; and 


(7) claims for damages respecting exe- 
cutory contracts including future rents 
whether the bankrupt be an individual or 
a corporation, but the claim of a land- 
lord for injury resulting from the _ re- 
jection by the trustee of an unexpired 
lease of real estate or for damages or 
indemnity under a covenant contained in 
such lease shall in no event be allowed 
in an amount exceeding the rent re- 
served by the lease, without acceleration, 
for the year next succeeding the date of 
the surrender of the premises plus an 
amount equal to the unpaid rent accrued 
up to said date; Provided, That the court 
shall scrutinize the circumstances of an 
assignment of future rent claims and the 
amount of the consideration paid for such 
assignment in determining the amount of 
damages allowed assignees hereunder; 
Provided, further, That the provisions of 
this clause (7) shall apply to estates pend- 
ing at the time of the enactment of this 
amendatory Act.” 


Section 67 (f) of the National Bankruptcy 
Act, which undertook to render invalid liens 
through legal proceedings obtained within four 
months, was amended to embrace forthcoming 
bonds to dissolve such liens, as well as any 
security deposited under such bonds. 


The Corporate Reorganization Act further 
preserves in all bankruptcy administration 
“the right of employees on the property under 
the jurisdiction of the judge, to join the 
labor organization of their choice,” and to 
render unlawful any interference by the 
Judge or any other person in any manner 
“with the organizations of employees, or to 
use funds under such jurisdiction, in main- 
taining so-called company unions, or to co- 
erce employees in an effort to induce them to 
join or remain members of such company 
unions.” 


Under this new law the Courts are pro- 
hibited from requiring “any person seeking 
employment on the property under the juris- 
diction of the judge to sign any contract or 
agreement promising to join or to refuse to 
join a labor organization”, and the Courts are 
authorized to “discard” any contract to that 
effect enforced “prior to the property coming 
under the jurisdiction” of the Court. 


H, U. F. 
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Leading Articles Of The Month In Contemporary Law 
Journals 


We are listing below articles which we think may be of interest to 
readers of the FLORIDA LAW JOURNAL. These publications are in the office 
of the editor-in-chief and can be loaned to committees or members of our 
bar upon the receipt of $ .10 to care for handling and postage. 


BULLETIN LOS ANGELES BAR ASSO- 
CIATION, July: 
“State Bar Acts on Ambulance Chasers”, by 
Wm. E. Simpson. 
“Ganging Up Against Gangsters”, by Earle 
W. Evans. 


OHIO STATE BAR ASSOCIATION 
REPORT, July No. 18: 


Report of Committee on Integration of the 
Bar. 


WISCONSIN LAW REVIEW, April: 


“Power to Integrate the Wisconsin Bar by 
Court Order”, by Maxwell H. Herriot. 


MASSACHUSETTS LAW QUARTERLY, 
February, nunc pro tune: 
Report of Committee on Judicial Appoint- 
ments. 
Report of Committee on Legal Education. 
Discussion of the Grievance Problem. 
MASSACHUSETTS LAW QUARTERLY, May: 
“Recent Immunity Farce”, by Dewey A. Dye, 
State Attorney of Florida. 
The Operation of the Securities Act of 1933. 
The Supreme Court of Missouri Adopts Regu- 
lations for the Bar. 


ILLINOIS BAR JOURNAL, June: 

“The Lawyer’s Place in American Life”, by 
President Floyd E. Thompson. 

“Our Changing Constitution”, by R. V. Flet- 
cher. 
MISSOURI BAR JOURNAL, July: 

“Unauthorized Practice of Law by Trust 
Company Defined”, Opinion by Judge Frank 
E. Atwood. 

“Regulation of Practice of Law”, by Hon. 
Henry S. Caulfield. 

“The ‘Law Practice’ Statute of Missouri”, by 
Jerome M. Joffee. 
BULLETIN LOS ANGELES BAR ASSO- 

CIATION, June: 

“How Shall We Change the Criminal Law”, 
by Chas. W. Fricke. 

“The Way of the Modern Ambulance Chaser.” 


“Bringing Aid to the Little Man.” An Edi- 
torial. 
“Defining the Indefinite—‘A,” “One” and 


“Any”,” by Geo. Keefer. 
JUDICIAL COUNCIL OF MICHIGAN, 
Fourth Annual Report: 
Judicial Statistics: 
Declaratory Judgments—their availability in 
different types of controversies. 
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Gilbert's Collier On Bankruptcy 


Third Edition 1934 


All additions and amendments to the Bankruptcy Act through 
adjournment of the Seventy-Third Congress, including: 


Municipal Bankruptcy Amendments 
(May 24, 1934) 


Corporate Bankruptcy Amendments 
(June 7, 1934) 


Agricultural Bankruptcy Amendments 
(June 28, 1934) 


A complete treatise on the subject in the compass of one 
volume. 


Gives in the text the important additions 
and amendments made by Congress in 1933, 
with decisions construing them and full 
editorial comment. 


With Forms, including those for use with 1933 provisions. 


Price, delivered, $20 


For copy immediately on publication 


write to: 


Matthew Bender & Company 


Incorporated 


109 State Street 


296 Broadway 
ALBANY, N. Y. 


NEW YORK, N. Y. 
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Shepard's Citations Takes The Stand 


Do you maintain a citation bureau for refer- 
ence purposes? 

Yes, Shepard's Citations has a complete cita- 
tion bureau which is at the disposal of each 
subscriber without charge and is greatly used. 


. Can Shepard's Citations be used for original 


research? 


A. No, Shepard's Citations is a means of second- 
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uses of 


SHEPARD’S CITATIONS 
The Frank Shepard Company 
76-88 Lafayette Street 

New York 


This is No. 7 of a series of advertisements outlining the functions and 


A complete set of this series will be sent upon request. 


ary research. If you have your Federal or 
State statutes, digest and reports, Shepard's 
Citations will easily quadruple their facility of 
use and working value to you. 


Is the service up to date? 


. Yes, each edition is kept up to date by a 


Cumulative Supplement. Upon the receipt of 
each new issue the previous number may be 
destroyed. 


Is this service expensive? 


. Absolutely not. The cost of keeping this ser- 


vice to date is only a few cents a day. 


this extensive case and statute citation service. 
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A Necessity To Every Well Equipped 
FLORIDA LIBRARY 


ENCYCLOPEDIC DIGEST OF 
THE FLORIDA REPORTS 


To be kept to date by Cumulative 
Pocket Parts, making the work a 
Life-Time Digest. 


Miami, Fla. 


** * We have just had occasion to consult 
the titles of Appeal in Error and Accord and 
Satisfaction in two important cases, and we 
found the Florida law on these subjects not 
only digested, but briefed. An interesting fea- 
ture of your work is that it not only embraces 
Florida decisions, but Federal decisions relating 
to Florida law. 


We commend your work to all Florida attor- 
neys. 


BATCHELOR & RINEHART 
(Signed) O. D. Batchelor 


Sold on convenient terms 


Price, prospectus and complete 
details mailed on request 


JOHN M. ELLIOTT 


The Harrison Company 


Florida Representative 


LAW BOOK PUBLISHERS , 
Atlanta, Georgia 
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